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Extension of I. C. C. Safety Regulation to Intra- 
state Commerce — Has the Commission 
Exceeded Its Jurisdiction? 


By FREDERICK G. HAMLEY 


Assistant General Solicitor National Association of Railroad 
and Utilities Commissioners. 


The Interstate Commerce Commission has extended its regulation 
of the transportation of explosives or other dangerous articles (includ- 
ing gasoline) to (1) transportation of such articles in interstate or 
foreign commerce by private carriers, and (2) transportation thereof 
in intrastate commerce by common, contract or private carriers. This 
was accomplished by two orders dated April 20, 1943, to become effec- 
tive June 15, 1943, one in No. 3666, and the other in Ex Parte No. MC-13, 
No. 3666 and Ex Parte No. MC-3. This unprecedented assertion of Com- 
mission jurisdiction in the field of motor carrier intrastate commerce 
came without warning, and no opportunity was afforded to the States 
or to intrastate motor vehicle operators to advise the Commission of 
their views on the matter. An analysis of the legal basis for these orders 
is now appropriate. 

The orders in question make reference to the lack of uniformity 
and, in some cases total absence, of state regulation and noting the ex- 
traordinary increase in the production and transportation of explosives 
and other dangerous articles due to the war, they recite: 


‘<# * ® the two classes of transportation (interstate and intra- 
state) moving over the same highways are so related and com- 
mingled as to require uniformity of regulation of such ‘intrastate 
transportation in order, effectively to promote the safety of inter- 
state transportation, of those who are employed in its movement 
and of the public generally.’’ 


Almost identical language with that quoted above was used by the 
United States Supreme Court in Southern Railway Co. v. United States, 
222 U. S. 20, 56 L. ed. 72, as the test to be met in determining the consti- 
tutionality of the railroad Safety Appliance Act. There the court asked 
this question : 


‘Ts there such a close or direct relation or connection between 
the two classes of traffic (interstate and intrastate), when moving 
over the same railroad, as to make it certain that the safety of the 
interstate traffic and of those who are employed in its movement 
will be promoted in a real or substantial sense by applying the re- 
quirements of these acts to vehicles used in moving the traffic 
which is intrastate as well as to those used in moving that which 
is interstate?’’ 


—395— 
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But in that case the court had already determined that Congress 
intended the Safety Appliance Act to apply to intrastate commerce, and 
was considering whether or not the Act, as so construed, was constitu- 
tional. What statute was the Commission relying upon as authority 
for these orders and concerning which it was deemed expedient to re- 
cite a state of facts which would bring such statute within the test of the 
Southern Railway case? 

The orders cite two statutes, the first a section of the Transportation 
of Explosives Act (Sec. 233, 41 Stat. 1445; 18 U. S. C. 383) which, by 
its terms, specifically limits the Commission’s jurisdiction over common 
and contract carriers to those engaged in interstate or foreign commerce. 
The second statute cited is Section 204, 49 Stat. 546, 54 Stat. 921; 49 
U. S. C. 304, relating to the general powers and duties of the Commis- 
sion. Paragraphs (a) (1) and (2) of this section definitely authorize 
the Commission to establish reasonable requirements with respect to 
safety of operation and equipment of ‘‘common carriers by motor ve- 
hicle’’ and ‘‘contract carriers by motor vehicle.’’ But since these terms 
are confined to persons engaging in ‘‘interstate or foreign commerce”’ 
(Section 203 (a) (14) and (15)), it is clear that Paragraphs (a) (1) 
and (2) of Section 204 provide no authority for the extension of Com- 
mission jurisdiction into the intrastate field. 

However, by 56 Stat. 176, the Second War Powers Act, 1942, ap- 
proved March 27, 1942, a new subparagraph (e) was added to Section 
204, reading as follows: 


**(e) Powers of Commission in case of emergency. The Com- 
mission shall have authority with respect to motor carriers, to be 
exercised under similar circumstances and procedure, equivalent to 
the authority it has with respect to other carriers under section 
1 (15) of this title, and shall have authority, to the extent necessary 
to facilitate the prosecution of the war and not in contravention of 
State laws and regulations with respect to sizes and weights of 
motor vehicles, to make reasonable directions with respect to equip- 
ment, service, and facilities of motor carriers, and to require the 
joint use of equipment, terminals, warehouses, garages, and other 
facilities, and motor carriers shall be subject to the same penalties 
for failure to comply with action taken by the Commission under 
this paragraph as other carriers for failure to comply with action 
taken by the Commission under section 1 (15) of this title.’’ 


The only language in the above-quoted section which could pos- 
sibly be construed as authorizing the Commission to make orders rela- 
tive to safety of operations and equipment is contained in the words, 
‘*The Commission shall have authority * * * to make reasonable direc- 
tions with respect to equipment, service, and facilities of motor car- 
riers, * * *.’’ Can it be said that this language empowers the Commis- 
sion to enter the field of intrastate motor vehicle regulation? 

It is to be noted that in Section 204 (e) the term ‘‘motor carriers’ 
is used instead of ‘‘common carriers by motor vehicle,’’ and ‘‘contract 
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earriers by motor vehicle,’’ which latter terms, as we have seen, are 
limited by definition to persons engaged in ‘‘interstate or foreign com- 
merce.’’ Section 203 (16) provides that: ‘‘The term ‘motor carrier’ in- 
cludes both a common carrier by motor vehicle and a contract carrier 
by motor vehicle.’’ (italics supplied). Does it also ‘‘include’’ motor ve- 
hicle operators engaged in intrastate commerce? 

That the term ‘‘motor carrier’’ except where it is immediately fol- 
lowed in the statute by further descriptive words, or specifically given 
a special application, is intended to include only those vehicles defined 
as common and contract carriers becomes evident when the construc- 
tion of Part II of the Interstate Commerce Act is studied. For example, 
Section 215 begins, ‘‘No certificate or permit shall be issued to a motor 
carrier or remain in force * * *.’’ (italics supplied) Since ‘‘cer- 
tificates’’ are granted only to ‘‘common carriers by motor vehicle’’ 
(Section 206 (a)) and ‘‘permits’’ are granted only to ‘‘contract car- 
riers by motor vehicle’’ (Section 209 (a)), it is clear that the term 
“motor carrier,’’ as used in Section 215, is meant to apply only to com- 
mon and contract carriers by motor vehicle. Likewise, Section 220 pro- 
vides that the Commission is authorized ‘‘to require annual, periodical, 
or special reports from all motor carriers, * * *. (italics supplied) No 
one would contend that this section authorizes the Commission to re- 
quire reports from intrastate motor vehicle operators. Hence the term 
“‘all motor earriers,’’ as used in Section 220 is intended to mean only 
common and contract carriers by motor vehicle. If that is true with 
respect to the use of the term ‘‘motor carriers’’ in Sections 215, 220 
and other sections of Part II, why is it not also true with respect to 
Section 204(€) now under consideration ? 

As noted above, where the term ‘‘motor carrier’’ is employed in any 
other sense than to define common and contract carriers by motor ve- 
hicle, that is made clear by specific language. Thus Section 204(a) (3) 
provides that: ‘‘* * * the term ‘motor carrier’ shall be construed to in- 
elude private carriers of property by motor vehicle in the administra- 
tion of Sections 204 (c) ; 205; 220; 221; 222(a), (b), (d), (f) and (g); 
and 224,’’ and Section 221 (d) provides: ‘‘As used in this section, the 
term ‘motor carriers’ includes brokers.’’ The only case in which Part 
II of the Act expressly uses the words ‘‘motor carriers’’ to include the 
intrastate as well as interstate operations of common and contract car- 
riers is in Section 202 (b), and there the special expanded meaning of 
the term is made clear by the qualifying language ‘‘intrastate com- 
merce by motor carriers.’’ No such qualifying language is contained in 
Section 204(e). 

As a matter of fact, Section 202(b) itself constitutes the strongest 
argument against construing Section 204(e) as opening the doorway for 
Commission regulation over intrastate motor vehicle operations. Sec- 
tion 202(b) reads: 


‘Nothing in this part shall be construed to * * * interfere with 
the excluswe exercise by each State of the power of regulation of 
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intrastate commerce by motor carriers on the highways thereof,”’ 
(italies supplied) 


This clearcut limitation upon the power of the Interstate Commerce 
Commission has not been expressly repealed by Section 204(e) or any 
other statute. While it is true that the last expression of the will of 
the lawmakers prevails over an earlier one, Schick v. United States, 195 
U. 8. 65, 49 L. ed. 99, implied repeals are not favored by the courts and 
they usually occur where there is such irreconciliable conflict between 
an earlier and a later statute that effect reasonably cannot be given to 
both. Washington v. Miller, 235 U. 8. 422, 59 L. ed. 295. No such con- 
flict exists here—for Section 204(e) to be harmonized with Section 
202(b) it is only necessary to give the term ‘‘motor carrier’’ the same 
meaning as used in Section 204 (e) that it is given in every other sec- 
tion of Part II, where it is not accompanied by qualifying language. 

However this may be, the Interstate Commerce Commission ap- 
pears to have itself construed the term ‘‘motor carriers’’ as excluding 
vehicles engaged in intrastate commerce. In Slocum Exemption Ap- 
plication, No. MC-5205, 28 M. C. C. 457, decided April 26, 1941, ap- 
plicant sought exemption on the ground that she was a ‘‘motor carrier” 
engaged exclusively in intrastate commerce. Division 5, with Commis- 
sioner Lee dissenting, disposed of this contention by saying: 


**Motor carriers are defined in the act (section 203(a) (16) to 
include both common carriers by motor vehicle and contract car- 
riers by motor vehicle. Common carriers and contract carriers by 
motor vehicle, by statutory definition (sections 203(a)(14) and 
203(a)(15) consist only of those engaged in transportation by 
motor vehicle in interstate or foreign commerce for compensation. 
It follows, therefore, that if applicant is not engaged in transporta- 
tion in interstate or foreign commerce for compensation, she is not 
a ‘motor carrier’ as defined. Crichton-Purchase-C. Lewis Lavine, 
Inc., 35 M. C. C. 661; McFarland & Stample Trucking Co.-Purchase- 
Carpenter, 36 M. C. C. 459. * * *”’ 


Congress, in thereafter enacting Section 204(e) must be assumed 
to have intended the term ‘‘motor carrier’’ (in the absence of plain 
language to the contrary) to have the same meaning as that previously 
accorded to it by the Interstate Commerce Commission. New York, 
N. H. & H. R.R. Co. v. Interstate Commerce Commission, 200 U. 8. 361, 
50 L. ed. 515. 

It thus appears rather evident that the term ‘‘motor carriers’’, as 
used in Section 204(e), is not intended to include motor vehicles oper- 
ated in intrastate commerce, and consequently the legal basis for the two 
orders extending motor vehicle safety regulation to intrastate com- 
merce may well be questioned. This being the case, there would seem to 
be little utility in exploring the constitutionality of Section 204(e). It 
may be said, however, that the test of constitutionality laid down in the 
Southern Railway case, and apparently relied upon in the recitals set 
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forth in the orders in question would be of little assistance in determin- 
ing the constitutionality of Section 204(e). In the Southern Railway 
ease the court was trying to determine whether the Safety Appliance 
Act was constitutional under the Commerce Clause. As a matter of fact, 
however, Section 204(e) does not appear to have resulted from an 
exercise of power under the Commerce Clause but is probably an ex- 
ercise of the war powers of Congress (Article I, Section 8, Clauses 11 
and 18). 





RAIL FREIGHT SERVICE COSTS IN THE VARIOUS RATE TERRITORIES 
OF THE UNITED STATES — 


Senator Tom Stewart of Tennessee recently called the attention of 
the Senate to a study of the cost of rail transportation throughout the 
nation made by the Interstate Commerce Commission’s Bureau of 
Transport Economics and Statistics. He expressed the view that it 
was a very valuable contribution to the study of the transportation 
question and contained information which every one interested in the 
problem should have. The Senator introduced Senate Resolution 119 
providing for the publication of the material as a Senate Document to 
be printed at public expense. The study, which will be printed as 
Senate Document No. 63, is entitled ‘‘Rail Freight Service Costs in the 
Various Rate Territories of the United States.’’ The document is based 
on the exhibits introduced by the Cost Section of the Bureau of Trans- 
port Economics and Statistics in the Class Rate Investigation, Docket 
No. 28300. It includes a brief explanation of the nature of railroad 
costs, the procedure followed in the territorial cost studies, an analysis 
of rail out-of-pocket costs, territorial cost scales by classes of equipment, 
and a summary of the territorial cost comparisons. When printed the 
document will be placed on sale by the Superintendent of Documents, 
Government Printing Office, Washington, D. C. 





1943 ANNUAL MEETING OF THE ASSOCIATION NOT PLANNED 


It now appears that it will be impracticable to hold the Annual 
Meeting of the Association this year. The Executive Committee had 
selected a tentative date in October for the meeting, to be held in 
Washington, but now feels that the meeting should not be held unless it 
develops that other business, which cannot now be foreseen, will bring 
a substantial number of the members together at Washington. Should 
such a development occur, a meeting will be arranged, if possible, and 
due notice will be given to the membership. 





TIME ALLOTMENT FOR ORAL ARGUMENT 


Chairman J. Haden Alldredge of the Interstate Commerce Commis- 
sion indicated recently that the practice of practitioners before the 
Commission to wait until the day of oral argument to make request for 
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time is very disconcerting and has been the subject of discussion by the 
Commissioners heading the various divisions. 

The Commission is concerned, the Chairman said, because of the 
habit of practitioners to wait until the day set for argument before 
requesting time in which to present their cases. This is true of cases 
heard by the divisions as well as the entire Commission. Unexpected 
requests for time are not only confusing but they unbalance the time 
allotted to others. 

Mr. Frank C. Stratton, Chief of the Section of Dockets, handles 
requests for oral argument. Notice is sent to the parties appearing in a 
case when the date for oral argument is set. Under Rule 98 time for 
argument must be requested ten days in advance. The Commissioners 
who hear the case are informed one day prior to the argument of the 
time allotted to the various parties of record. 

In order to protect their interests counsel should make request for 
time to present their cases properly, instead of waiting until the morning 
of the argument and then discover they have been assigned less time 
than expected because no advance request has been received by the 
Commission. 

Prior to the date of adoption of the new Rules of Practice last 
summer, Mr. Stratton said it was the custom to send with each notice a 
circular informing the persons of record that request for time for argu- 
ment must be made in advance of that date. This practice was dis- 
continued when the new Rules of Practice were adopted because the 
requirement was made more specific by Rule 98. 

The greatest concern of the Commission, according to Chairman 
Alldredge is the fact that time for argument is unbalanced by late ap- 
pearances at the argument. 

It is necessary to allot time evenly to parties in a case and this often 
results in additional time having to be used over the original amount 
allotted to the argument. In three out of five cases since the new Rules 
of Practice were adopted, requests for time for argument on the date 
set have been necessary. The Chairman explained that while the Com- 
mission has been indulgent in granting time to persons who had not 
previously requested time for argument, the rule as to advance request 
for time is mandatory. 

Rule 98 dealing with the procedure to be followed is quoted insofar 
as it relates to request for time for argument: 


‘*Request for time allotment.—If the petition is granted, a notice 
will be served by the Commission upon the parties setting the date for 
oral argument. At least ten days before that date, any party desiring 
to participate in the oral argument must make request by letter (original 
only need be filed with the Commission) for an allotment of time. Only 
those making request in this matter will be permitted to participate.’’ 


In the interest of all concerned, may we suggest that our members 
follow the procedure adopted by the Commission in its Rules of Practice, 
and thereby eliminate confusion in the allotment of time for argument. 





he 
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Recent Applications of the “Grandfather Clause” 
of the Federal Motor Carrier Act * 


Under the Federal Motor Carrier Act of 1935,) to engage in inter- 
state motor transportation, common carriers? must obtain from the Inter- 
state Commerce Commission a certificate of public convenience and 
necessity, and contract carriers* a permit. The ‘‘Grandfather Clause’’ 
of the Act provides in general that a carrier, or its predecessor in interest, 
‘fin bona fide operation’’* as a common carrier by motor vehicle on June 





* Reprinted from Cornett Law Quarterty, Vol. XXVIII, No. 3, March, 1943. 

149 Stat. 543-567 (1935), Interstate Commerce Act, Part II, §§ 201-228, 49 U.S. C. 
$§ 301-327 (1940). The Act, passed August 9, 1935, as amended by the Transportation 
Act of 1940 [54 Strat. 919-929 (1940)], applies “to the transportation of passengers or 
property by motor carriers engaged in interstate or foreign commerce and to the 
1, 2 of and the provision of facilities for such transportation.” Jd. at § 202, 


All of the provisions of the Act are to be administered and enforced with a view 
to carrying out the National Transportation Policy declared therein: “To provide 
for fair and impartial regulation of all modes of transportation subject to the 
provisions of this Act, so administered as to recognize and preserve the inherent 
advantages of each; to promote safe, adequate, economical, and efficient service and 
foster sound economic conditions in transportation and among the several carriers; 
to encourage the establishment and maintenance of reasonable charges for transpor- 
tation services, without unjust discriminations, undue preferences or advantages, or 
unfair or destructive competitive practices; to cooperate with the several States and 
the duly authorized officials thereof; and to encourage fair wages and equitable 
working conditions—all to the end of developing, coordinating, and preserving a 
national transportation system by water, highway, and rail, as well as other means, 
adequate to meet the needs of the commerce of the United States, of the Postal 
jest cow of the national defense.” 49 U. S. C. notes preceding 8§ 1, 301, 901, and 

For the practical background and legislative history of the Act, see George, 
The Federal Motor Carrier Act of 1935 (1936) 21 Cornett L. Q. 249. See also George 
Authorization of Contract Motor Carriers by the Interstate Commerce Commission 
(1941) 26 Cornett L. Q. 621; George and Boldt, Certification of Motor Common 
Carriers by the Interstate Commerce Commission (1941) 17 JouRNAL OF LAND AND 
Pusuic UTILITY Economics 82. See Note (1943) 43 Cor. L. Rev. 207. 

2“The term ‘common carrier by motor vehicle’ means any person which holds 
itself out to the general public to engage in the transportation by motor vehicle in 
interstate or foreign commerce of passengers or property or any class or classes 
thereof for compensation, whether over regular or irregular routes, except transporta- 
tion by motor vehicle by an express To to the extent that such transportation 
has heretofore been subject to chapter | of this title... .” Jd. at § 203(a) (14), 
§ 303(a) (14). 

8“The term contract carrier by motor vehicle” means any person which, under 
individual contracts or agreements, engages in the transportation (other than trans- 
portation referred to in paragraph (14) and the exception therein) by motor vehicle 
of passengers or property in interstate or foreign commerce for compensation.” 
Id. at § 203(a) (15), § 303(a) (15). “The term ‘motor carrier’ includes both a com- 
mon carrier by motor vehicle and a contract carrier by motor vehicle.” Jd. at 
§ 203(a) (16), § 303(a) (16). See Wagner, Common, Contract and Private Motor 
Carriers Defined and Distinguished (1941) 9 1. C. C. Pract. J. 119, 124, 131. 

4“Bona fide operation” requires: 

(1) That there be actual operation and not only an ability to serve coupled with 
a holding out. Loving v. United States, 32 F. Supp. 464 (D. C. W. D. Okla. 1940), 
aff'd without opinion, 310 U. S. 609, 60 Sup. Ct. P1940). “Actual and substantial, 
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1, 1935,5 or as a contract carrier on July 1, 1935,® ‘‘over the route or 
routes or within the territory for which the application is made’’ and 
which has so operated since that time, except ‘‘as to interruptions of 
service over which the applicant or its predecessor in interest had no 
control,’’’ shall be entitled as of right to a certificate or permit.® 

Chief among the problems arising in connection with recent applica- 
tions of the ‘‘Grandfather Clause’’ have been : 

(1) Does the ‘‘Grandfather Clause’’ recognize multiple rights to 
certificates or permits based on a single integrated transportation service, 
or on dual operations by one or more carriers on and after the statutory 
dates ? 

(2) Is an interruption of service caused by insolvency excusable as 
an interruption over which the carrier has no control ? 

(3) What limitations may the Commission properly impose upon 
the scope of authorization in the certificate or permit as to routes or 
territory covered, classes of commodities carried, or classes of shippers 
served ? 





rather than potential service, is essential under the law.” The fact that the carrier 
entered into a written contract on the statutory date to carry, but did not begin 
actual transportation thereunder until eight months later did not satisfy the require- 
—_ * on fide operation.” Noble v. United States, 45 F. Supp. 793, 800 (D. C. D. 
inn. : 
(2) That the operation be in good faith. Compare McDonald v. Thompson, 
305 U. S. 263, 59 Sup. Ct. 176 (1938) (operation on public highways in defiance of 
state law is not bona fide) with Alton Railroad Co. v. United States, 315 U. S. 15, 
24, 62 Sup. Ct. 432, 437-438 (1942) (operation may be in good faith though to some 
extent state laws be violated, provided it is not predominantly evasive). Unnecessary 
deviation through an adjoining state for the purpose of evading regulation by the 
state in which both termini were located was held not to be bona fide interstate 
motor carriage. Eastern Carrier Corporation v. United States, 31 F. Supp. 232, 235- 
237 (D. C. M. D. Pa. 1939). See also Eichholz v. Public Service Commission of 
Missouri, 306 U. S. 268, 59 Sup. Ct. 532 (1939). 
5 Interstate Commerce Act § 206(a), 49 U. S. C. § 306(a) (1940). 
6 Jd. at § 209(a), § 309(a). 
7™Notes 4 and 5 supra. If engaged in furnishing seasonal service only, the ap- 
licant must have been “in bona fide operation on” June 1, or July 1, 1935, respective- 
y, “during the season ordinarily covered by its operations” and have “so operated 
since that time... .” Ibid. See United States v. Maher, 307 U. S. 148, 59 Sup. Ct. 
768 (1939), holding that where bona fide irregular route operations were discon- 
tinued after the statutory date and a regpetas route substituted, the requisite con- 
tinuity of service was broken and the _— for a “grandfather” certificate was 
properly rejected by the Commission. part II infra. “ 
common carrier seeking a certificate of public convenience and necessity on 
the basis of “grandfather” status thus need not show that “public convenience and 
necessity” will be served by its operations. Similarly, a contract carrier with “grand- 
father” rights is entitled to a ? without having to prove that the proposed 
operation will be “consistent with the public interest and the national transportation 
policy.” ‘Pending the determination of applications, operations may be lawfully 
continued. Interstate Commerce Act §§ 206(a) and (b), 207(a), 49 U. S. C. 8§ 306(a) 
and (b), 307(a) (1940). g 
A similar “grandfather clause” in a state motor carrier act was sustained under 
the Fourteenth Amendment in Stanley v. Public Utilities Commission, 295 U. S. 76, 
55 Sup. Ct. 628 (1935). Cf. Mayflower Farms v. Ten Eyck, 297 U. S. 266, 56 Sup. 
Ct. 457 (1936) (minimum price preference to milk-dealers in business on certain date 
held a denial of equal protection of the laws to new dealers). 
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On the question of multiple rights, the general approach of the 
Interstate Commerce Commission has been to treat alike both the com- 
mon carrier and the contract carrier. Perhaps this has been accentuated 
by the fact that applicants usually request either a certificate or a 
permit in the alternative. 

The problem of multiple rights has arisen in three types of carrier 
operations: (a) Dual operations by a single carrier; (b) Integrated 
service or dual operations by affiliated carriers; and (c) Integrated 
service or dual operations by unaffiliated carriers. 

(a) The Act expressly provided against the grant of both a common 
carrier certificate and a contract carrier permit to the same carrier ‘‘for 
the transportation of property by motor vehicle over the same route or 
within the same territory, unless for good cause shown the Commission 
shall find that such certificate and permit may be held consistently with 
the public interest and with the policy declared’’ in the Act.® 

(b) This qualified prohibition was extended by the Transportation 
Act of 1940'° to cover dual operations by affiliated motor carriers, that 
is, by carriers between whom there is an interrelation of control arising 
from the scheme of business organization. The amendment was upheld 
in Ziffrin, Inc. v. United States, sustaining the Commission’s’? denial 
of a certificate or permit under the ‘‘Grandfather Clause’’ to an appli- 
cant on the ground that it was owned, controlled, and managed in a 
common interest with another trucking concern to which a common 
earrier certificate had previously been granted. 

(¢) The amendment also covered dual operations by unaffiliated 
carriers where there was inter-control arising otherwise than by the 
scheme of business organization, as, for example, by contract or lease. 

Frequently, two or more unaffiliated carriers cooperate in furnish- 
ing an integrated transportation service. This may take the form either 
of a simple freight-forwarding service’ or of actual participation in the 
movement of the goods. 





949 Stat. 554, c. 498 (1935), now Interstate Commerce Act § 210, 49 U. S. C. 
§ 310 (1940). A motor carrier may operate as both a common and contract carrier 
pending the Commission’s determination of applications for both a certificate and 
; 5) Thomas v. National Delivery Ass’n, Inc., 24 F. Supp. 171 (D. C. W 
a. ° 

10 54 Strat. 919, 923, c. 722, tit. I, 88 16, 21(a) (1940), now Interstate Commerce 
Act § 210, 49 U. S. C. § 310 (1940). The amendment covers dual operations where 
the applicant controls, is controlled by, or is under common control with, a carrier 
who already has a yma: or og _——— the same route or territory. 

11 U. S. —, 63 Sup. Ct. 465 (1943). 

12 Ziffrin, Inc., 28 M. C. C. 683 (1941). 

18 For a definition of ‘ omae forwarder,” see Interstate Commerce Act [Part IV, 
Freight Forwarders Act] § 402(5), 49 U.S. C. A..§ 1002(5) (Supp. 1942). 


A forwarding agent, of course, is not a common carrier, but a freight forwarder 
who assumes the responsibility for the entire transportation from the point of receipt 
to destination is a common carrier although he employs other common carriers as 
such for the actual carriage of the goods. Kk 
Co., 70 Wash. 645, 127 Pac. 295 (1512). 


ettenhoffen v. Glove Transfer & Storage 
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A freight-forwarder, unless it owns or completely controls the motor 
vehicle, has been held not to be a motor carrier within the definition of 
the federal" or similar state’ statutes, because it is not engaged in actual 
transportation over the highways. 

The problem of multiple rights under the ‘‘Grandfather Clause,”’ 
where two or more unaffiliated carriers were cooperating in rendering an 
integrated service on the statutory dates, has been more difficult. 

In United States v. N. E. Rosenblum Lines, Inc.,1* the Supreme 
Court affirmed the denial of an application for either a contract permit 
or a common carrier certificate under the ‘‘Grandfather Clause,’’ where 
the applicants were helping common carriers move their overflow freight 
on and after the statutory dates. 

The applicants claimed that by carrying for motor carriers on and 
after the statutory dates, they were entitled to either contract carrier 
or common carrier’ ‘‘grandfather’’ rights. The Commission’® found 
that the applicants performed principally for one common carrier, to 
whom the applicants’ drivers had to be acceptable, receiving a lump 
sum for each trip; that the applicants insured their equipment while the 
employing common carrier carried insurance for the protection of the 
general and shipping public; and that the common carrier fixed the 
routes generally to be followed, required the drivers to ‘‘sign in’’ at 
registration stations along the route, and directed their departure and 
time of arrival. Concluding that the applicants operated solely under 
the direction and control of the common carriers and under the latter’s 
responsibility to the general and shipping public, the Commission held 
that the applicants did ‘‘not qualify as carriers by motor vehicle within 
the meaning of the act’’ and consequently were not entitled to a certifi- 
cate or permit under the ‘‘Grandfather Clause.’’!® 

The statutory three-judge District Court,”° found that the applicants 
had paid the vehicle license fees and reimbursed the common carriers 
for the premiums of the public liability and cargo insurance, as well as 
having assumed all responsibility for damage in excess of a certain sum; 
that the applicants were free to take any route they chose between 
designated points subject to the ‘‘signing in’’ requirement; that they 





14 Acme Fast Freight, Inc., v. United States, 30 F. Supp. 968 (D. C. S. D. N. Y. 
1940), aff'd without opinion, 309 U. S. 638, 60 Sup. Ct. 810 (1940). This was followed 
in United States v. Chicago Heights Trucking Co., 310 U. S. 344, 60 Sup. Ct. 931 
(1940), holding motor freight forwarders not to be connecting carriers but shippers. 
Therefore, a division of rates by line haul motor carriers constituted unlawful dis- 
crimination against other shippers. To the same effect as Acme case, Kline v. United 
a. F. Supp. 577 (D. C. D. Neb. 1941). See Calvin v. United States, infra 
note 25. 

15 E.g., Allied Van Lines, Inc., v. Maltbie, 265 App. Div. 979, 38 N. Y. S. (2d) 
617 (3d ’t 1942). 

16 315 U. S. 50, 62 Sup. Ct. 445 (1942). The same opinion also disposed of United 
States v. Margolies, and, except for a “jurisdictional fact” issue, Lubetich v. United 
States, 315 U. S. 57, 62 Sup. Ct. 449 (1942). 

17 At common law, one employed by a common carrier did not thereby cease to 
no carrier. Hinchliffe v. Wenig Teaming Co., 274 Ill. 417, 113 N. E. 707 
18N. E. Rosenblum Truck Lines, Inc., 24 M. C. C. 121 (1940). 

19 Jd. at 126. 
20 36 F. Supp. 467 (D. C. E. D. Mo. 1941). 
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hired, paid, and discharged the drivers of the trucks; and that often 
freight of more than one common carrier was on the same truck. The 
court accordingly set aside the order on the ground that the applicants 
had retained sufficient control of equipment, drivers, and operations to 
give them the status of a contract carrier in bona fide operation, thus 
entitling them to ‘‘grandfather’’ rights under the Act. 

On direct appeal, the Supreme Court”! sustained the Commission’s 
order, and held that whether the applicants had operated solely under 
the control of the common carriers was not determinative. Congress did 
not intend to grant multiple ‘‘grandfather’’ rights on the basis of a 
single transportation service, and, since presumably the employing com- 
mon carriers were entitled to common carrier ‘‘grandfather’’ rights over 
the entire line, ‘‘automatically to grant contract carrier rights to such 
operators as appellants who performed part of that service under agree- 
ment might result in such a wholesale distribution of permits as would 
defeat the very purpose of federal regulation.’”*? The Commission was 
found to have determined correctly that the applicants were not common 
or contract carriers within the Act on the statutory dates. The Court 
added that as to the transportation involved, the applicants were neither 
entitled nor required to obtain the authorization of the Commission.”* 

Two questions suggested by. the Rosenblum case are: (1) Must a 
motor carrier deal directly with the shipper in order to gain the benefit 
of ‘‘grandfather’’ rights? (2) What effect has the control of one carrier 
by another upon the ‘‘grandfather’’ rights of the controlled carrier? 

There is nothing in the Act which indicates that a carrier, to be 
entitled to ‘‘grandfather’’ rights, must deal directly with the shipper. 
On the contrary, a carrier who deals with a shipper through a broker 
ean thereby acquire ‘‘grandfather’’ rights ;7* this, indeed, was recognized 
by the Court.25 The Rosenblum case holds that when the intermediary 


21 315 U. S. 50, 62 Sup. Ct. 445 (1942). Noted in (1942) 41 Micn. L. Rev. 162. 

22 315 U. S. 50, 54, 62 Sup. Ct. 445, 448 (1942) (Italics added). . 

Even if a operations of the applicant had been found to be those of either a 
common or a contract carrier, it would seem that it could not have earned “grand- 
father” rights from its operations as a sub-carrier. To do so would involve the 
recognition of multiple rights. “The result would be to create in this case two 
services offering transportation to the public when there had been only one on the 
‘grandfather’ date, without allowing the Commission to determine if the additional 
service was in the public interest.” [bid. 

For like reasons it has been held under state acts that “grandfather” rights 
accrue to a partnership rather than to the individual partners. Westhoven v. Public 
Utility Comn., a — St. 411, 147 N. E. 759 — Re Northern Maine Transpor- 
tation Co., 2 P. U. R. (N. S.) 95, 110 (1933). 

28 Id. at 56, 62 Sup. Ct. at 449 (1942). 

24 Section 211(a) of the Interstate Commerce Act [49 U. S. C. § 311(a) (1940)] 
requires that brokers [those who sell or offer for sale any transportation] be licensed 
and that the carriers they employ have either a certificate or a ~_ See Ruling 
No. 2, I. C. C. Bureau of Motor Carriers, August 19, 1936 [C. C. H. Fed. Carrier 
Service ¥ 141 O11, holding that broker applying for “grandfather” ’ brokerage rights 
may represent carrier applying for “grandfather” carrier rights. 

25 315 U. S. 50, 56-57, 62 Sup. Ct. 445, 449 (1942). The statement in Note (1942) 
41 Micu. L. Rev. 162, 163, that “the Supreme Court based its decision on whether 
the applicant had made the contracts with the individual shippers” is incorrect. 
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between the sub-carrier and the shipper is an employing common or 
contract carrier, then only the hiring carrier, which deals with the 
shipper, enjoys ‘‘grandfather’’ rights. In other words, since multiple 
rights are denied, only one of the carriers engaged in rendering an 
integrated service can enjoy ‘‘grandfather’’ status, and that one must be 
the carrier who was the entrepreneur responsible for the particular 
transportation, or, in the words of the Court, ‘‘ who offered the complete 
transportation service to the general public and the shipper.’’6 

The fact of control becomes an issue in the application of the 
‘Grandfather Clause,’’ even where there is no formal control such as 
between affiliated carriers, because that clause is expressly made subject 
to Section 210 of the Act, which, as previously pointed out,?7 prohibits 
the granting, except in the public interest, of both a certificate and 
permit to carriers one of which controls the other or both of which 
operate under a common control. 

On the other hand, however, the element of control may extend to 
the means and instrumentalities of transportation rather than to the 
person furnishing them. Where a carrier, for example, gives up control 
of its employees and equipment to another carrier who deals with the 
shipper, the holdings are uniform that it thereby ceases, as to this 
transportation, to be a motor carrier within the Act.?* 


26 Jd. at 54, 62 Sup. Ct. at 448 (1942). 

27 See supra p. 348. 

28 In O'Malley v. United States, 38 F. Supp. 1 (D. C. D. Minn. 1941), the ap- 
plicant hired equipment from motor contract carriers who employed their drivers 
and operated their trucks in their own names, procured their own licenses, and main- 
tained their own property damage and liability insurance. Although the applicant 
contracted with shippers directly, his application for a contract permit was refused 
on the ground that he exercised no direction or control over the motor vehicles which 
did the carrying. 

In Calvin v. United States, 44 F. Supp. 684 (D. C. E. D. Mo. 1942), the equip- 
ment of the applicant was operated in a forwarding company’s business under the 
latter’s direction and control and in its name. The forwarding company issued the 
bills of lading and paid for the insurance. The applicant sought to distinguish the 
Rosenblum case, arguing that since it and not the forwarding company owned the 
equipment, it and not the forwarding company was the motor carrier directly 
serving the public. The District Court held that a motor carrier need not own the 
equipment used in its operations and sustained the Commission’s denial [28 M. C. C. 
755 (1941)] of the application for a contract permit under the “Grandfather Clause.” 
As to this point the Act [Interstate Commerce Act § 203(19), 49 U. S. C. $ 303(19) 
(1940)] is declaratory of the common-law doctrine of the Express Cases, 117 U. S. |, 
6 Sup. Ct. 542 (1885). 

In Smythe, Contract Carrier Application, 22 M. C. C. 726 (1940), the applicant 
leased his equipment of one truck and trailer to a company of which he was presi- 
dent. This company had exclusive control and supervision of the equipment. All 
operations were in its name. A permit was refused. 

A converse situation sometimes arises. In Interstate Commerce Commission v. 
Steffke, 36 F. Supp. 257 (D. C. D. Minn. 1940), a carrier was fined for trying to 
avoid coming under the Act by leasing its equipment while retaining control of the 
transportation operations. The court said at 259: “If a carrier leases his vehicles 
to another carrier or to a shipper he should do so under such terms and conditions 
as will make the operations conducted by such vehicles the operations of such other 
carrier or shipper; otherwise the operations will be his.” 
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The elements relevant to the determination of an application for 
“grandfather”? rights have been enumerated as: (1) the bona fides of 
operation ; (2) the regularity and extent of operations; (3) the equip- 
ment in use, whether owned or leased; (4) the applicant’s control, or 
lack thereof, with respect to operations ‘and equipment; (5) the relation 
existing between the applicant and the actual operator; (6) the lawful- 
ness of operations in the different states; and (7) the applicant’s re- 
sponsibility to the public and to the shipper.”® 


II 


The Act requires continuous operation from the statutory dates to 
the time of hearing, except where the carrier ‘‘had no control’’ over the 
interruptions of service. Is an interruption caused by insolvency 
within this exception ? 

In Gregg Cartage & Storage Co. v. United States,®1 the applicant’s 
predecessor, having become unable to meet its obligations because of 
huge tort liabilities thrown upon it by the bankruptcy of its insurance 
company, secured the appointment, in a state court, of a friendly re- 
ceiver with authority to continue the business. Thereupon, creditors 
forced an involuntary bankruptcy under the Federal Act*®? bringing 
operations to a halt. The Commission* held that the interruption of 
service because of bankruptcy as a matter of law was not one over which 
the carrier ‘‘had no control.’’ The Supreme Court, three justices dis- 
senting,** sustained the Commission’s order, and held that the Commis- 
sion did not have to go behind the bankruptcy adjudication to search 
for ultimate causes, since even involuntary bankruptcy results from an 
“act of bankruptcy,’’*® which is by definition within the bankrupt’s 
control. Correctly characterizing the decision as creating ‘‘an irre- 
buttable presumption’’ of control over bankruptcy, the minority con- 
tended that the question of control was an issue of fact, and pointed out 
that the Commission had so regarded it when excusing interruptions of 
service resulting from floods,®*, snow,®*, unsafe®* or impassable*® roads, 
highway construction, droughts which destroy a carrier’s chief source 
of business,*! ill health,** strikes,** and illegal action of governmental 


28 Moore v. United States, 41 F. Supp. 786, 791 (D. C. D. Minn. 1941), aff'd 
without opinion, 316 U. S. 642, 62 Sup. Ct. 1036 (1 942). 

80 Notes 4 and 5 supra. See note 7 supra. 

31 316 U. S. 74, 62 Sup. Ct. 932 (1942). 

8211 U. S. C. 8§ 1 et seq. (1940). 

33 10 M. C. C. 255 (1938); 21 M. C. C. 17 (1939). 

34 Douglas, Black, and Byrnes, JJ 

8511 U.S. C. § 21(a) (1940). 

86 Waltz Transportation, Inc., 10 M. C. C. 30, 33 (1938). 

87 Lewis McKay, 4 M. C. C. 93, 94 (1938). 

38 Edwards Motor Transit Co., Inc., 2 M. C. C. 73, 74 (1937). 

89 [nter-Carolinas Motor Bus Co., 21 M. C. C. 633, 635 (1940); Walter Stages, 

. 24 M. C. C. 451, 454 (1940). 

40 Magee Truck Lines, Inc., 28 M. C. C, as 389 (1941). 

41 Barnes Truck Co., Inc., 24 M. C. C. 465, 467 (1940). 

42H. Bruce Blackburn, 20 M. C. C. 747, 8, 749 (1939). . : 

43 Motor Freight Express, 26 M. C. C. 374, 375 (1940); Transamerican Freight 
Lines, Inc., 28 M. C. C. 493, 502 (1941). 
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authorities. It is unfortunate that this conclusive presumption of the 
bankrupt’s control over his bankruptcy has been thus extended into the 
transportation field, for it is fundamentally the same theory which was 
the basis of the much-criticized decision in Central Trust Co. v. Chicago 
Auditorium Association, holding bankruptcy to be an anticipatory 
breach of contract.** There was no need in either case for the Court to 
resort to what is essentially a legal fiction.*7 

The majority concluded by adding that even if the causes of the 
bankruptcy were examined, the result would have been the same since 
both the insurer, whose failure caused the bankruptcy, and the servants 
and operators, who incurred the tort liability, were selected by the 
applicant’s predecessor. The dissent found ‘‘not the slightest evidence 
... of any negligence, dereliction, or mismanagement on the part of the 
applicant,’’** for, as it emphasized, the Commission’s approval of the 
insurance policy indicated due care in the selection of the insurer.*® 


III 


The ‘‘Grandfather Clause’’ of the Motor Carrier Act is a saving 
clause designed ‘‘to assure those to whom Congress had extended its 
benefits a ‘substantial parity between future operations and prior bona 
fide operations.’’’”° In short, Congress recognized the desirability, 
from the point of view of both shippers and carriers, of preserving 
existing satisfactory motor transportation service.5! To guard against 
the abuse of pre-emption by speculators, the Act expressly required the 
Commission to delimit in the certificate®? or permit®* the scope of the 
service authorized. Under this comprehensive power, the Commission 
must place geographical restrictions upon the routes or territory to be 
covered, and economic limitations upon the classes of commodities to be 
carried and the classes of shippers to be served. In defining these 
factors, the Commission must recognize and preserve the carrier’s fune- 
tions within the ‘‘grandfather’’ period and still adhere to the proviso in 
the Act forbidding it to restrict the ‘‘right of the [contract] carrier to 


44W. H. Tompkins Co., 29 M. C. C. 359, 362 (1941). 
; ate: 240 U. S. 581, 36 Sup. Ct. 412 (1916). Contra: RestaTEMENT, ConTRACTs (1932) 


46 Criticized in 5 Witttston, Contracts (Williston & Thompson, rev. ed., 1937) 


§ 1327. 

47 Treiman, Acts of Bankruptcy: A Medieval Concept in Modern Bankruptcy 
Law (1938) 52 Harv. L. Rev. 189. 

48 316 U. S. 74, 86, 62 Sup. Ct. 932, 938 (1942). 

49 Interstate Commerce Act § 215 [49 U. S. C. § 315 (1940)] requires the Com- 
mission to prescribe rules and regulations governing the filing and approval of 
policies of insurance for the protection of the public. Service Mutual Liability 
Insurance Co. v. United States, 18 F. Supp. 613 ay . D. Mass. 1937). 

50 Alton Railroad Co. v. United States, 315 U. S. 15, 22, 62 Sup. Ct. 432, 437 
(1942). And see United States v. Carolina Freight Carriers Corporation, 315 U. S. 
475, 488, 62 Sup. Ct. 722, 729 (1942); Noble v. United States, 45 F. (2d) 793, 799 
(D. C. D. Minn. 1942). 

51 Noble v. United States, 45 F. (2d) 793, 799 (D. C. D. Minn. 1942). 

52 Interstate Commerce Act § 208(a), 49 U. S. C. § 308(a) (1940). 

53 Jd. at § 209(b), $ 309(b). 
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substitute or add contracts within the scope of the permit,’ and of 
either common or contract carrier ‘‘to add to his or its equipment and 
facilities’’ on the routes fixed or in the territory designated so far ‘‘as 
the development of the business and the demands of the public may 
require. ’’55 

By directing the Commission to specify the routes or territory to be 
served, the Act recognizes the geographical distinction between regular 
and irregular route operators. A major difficulty has arisen in fixing 
the territorial limitations of the irregular route carrier. In Alton Rail- 
road Co. v. United States,5® the Supreme Court recognized, over the 
objection of competing railroads, the power of the Commission to author- 
ize irregular route operations throughout a state where the carrier had 
professed to carry anywhere within the state although it had actually 
served but a few points therein before or on the statutory date.** The 
Court cited with tacit approval the Commission’s policy of giving de- 
eisive weight to dominant characteristics of various types of transporta- 
tion services in fixing the territorial scope of certificates or permits under 
the ‘‘Grandfather Clause.’5* The classification of carriers entitled to 
such broad territorial authorization already includes common carriers 
of household goods," of oil field equipment and supplies, and of 
automobiles.* 

Conversely, Howard Hall Co., Inc., v. United States*? upheld the 
Commission’s power to reduce in the certificate of a common carrier of 
general commodities the area of.operations to that in which a substantial 
portion of the former service was rendered. Nor does such a restriction 
of the area where shipments mainly originate necessarily preclude the 
Commission from applying the doctrine of the Alton case as regards 
territory of destination. ‘‘The precise geographical pattern for future 
operations is the product of an expert judgment based on the subscantial- 
ity of the evidence as to prior operations, the characteristics of the 
particular type of carrier, the capacity or ability of the applicant to 
render the service, and the like.’’* 


54 Ibid. 

55 Supra notes 52 and 53. 

56 Alton Railroad Co. v. United States, 315 U. S. 15, 62 Sup. Ct. 432 (1942). 

57 The applicant in this case was engaged in rendering a driveaway common 
carriage service of new automobiles from Detroit factories, usually by the caravan 
method, chiefly to a few delivery points in each of several southern and western 
states. 

58 315 U. S. 15, 21, 62 Sup. Ct. 432, 436 Ot og 

59 Bruce Transfer & Storage Co., 2 M. . 150 (1937); William J. Wruck, 12 
M. C. C. 150, 151-152 (1938). 

1 eaarls B. Geer, Jr., 3 M. C. C. 483 (1937); Union City Transfer, 7 M. C. C. 

61 George Cassens & Sons, | M. C. C. 771 (1937). See also Charles E. Danbury, 
17 M. C. C. 740 (1939). 

62 315 U.S. 495, 62 Sup. Ct. 732 (1942), Frankfurter and Jackson, ]J., dissenting. 
Though the applicant had served Birmingham, Alabama, and a few points within a 
radius of 100 miles, the Commission restricted it to that city and a ten mile radius, 
in which roughly nine-tenths of its “grandfather” period traffic had been confined. 

63 Jd. at 498, 62 Sup. Ct. at 734 (1942). 
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Whether this distinction between regular and irregular route oper- 
ators might afford a proper basis for the imposition of economic limita- 
tions, as well as geographical restrictions, was before the Supreme Court 
in United States v. Carolina Freight Carriers Corporation.** That case 
definitely overruled the Commission’s attempt to differentiate between 
such carriers where they held themselves out to carry general commodi- 
ties. The Court declared: ‘‘there is no statutory warrant for applying 
to irregular route carriers a different or stricter test as to commodities 
which may be carried than is applied to regular route carriers. The 
difference between those types of carriers may well justify a sharp 
delimitation of the farflung territory which an irregular route operator 
may profess to serve. But, once the territory has been defined, the 
statutory test of whether an applicant was a ‘common carrier’ by motor 
vehicle in ‘bona fide operation’ during the critical periods is the same 
for the irregular and the regular route carriers.’"**° The applicant was 
there engaged during the ‘‘grandfather’’ period in common carriers of 
commodities principally between points in North and South Carolina 
and the large textile manufacturing centers on the Atlantic seaboard as 
far north as Massachusetts. The northbound cargoes consisted mainly 
of cotton yarn, but included a few shipments of other goods. South- 
bound, the carrier solicited whatever loads it could get and carried a 
wide variety of commodities. The Commission, in granting the certifi- 
eate, ruled that since the Act provided that a common carrier may 
transport only a ‘‘class or classes of property,’’ the ‘‘grandfather”’ 
authorization ‘‘should reflect any limitations in the undertaking as in- 
dicated by the service actually rendered on and since the statutory 
dates.’’"** The Commission, therefore, restricted irregular route oper- 
ators to commodities carried in substantial amount and with some 
regularity before or on, and continuously since, the pivotal dates, and 
eliminated other commodities of the same general class not satisfying 
these requisites. The resulting authorization covered only about one- 
third of the commodities carried in prior operations. 

In reversing the Commission’s order, the Court emphasized the 
class or group aspect of the service actually rendered and pointed out 
that ‘‘if the applicant has carried a wide variety of general commodities, 
he cannot necessarily be denied the right to carry others of the same 
class merely because he never carried them before. And where he has 
carried a wide variety of general commodities, he cannot necessarily be 
restricted to those which he carried with more frequency and in greater 
quantities than others.’’®? 

The Court also struck down the Commission’s attempt to restrict 
the commodities which might be carried between particular points within 
the authorized territory. ‘‘Once the common carrier status of the ap- 
pellee had been established as respects those commodities, shipments 





64 United States v. Carolina Freight Carriers Corporation, 315 U. S. 475, 62 Sup. 
Ct. 722 (1942). Criticized in Note (1942) 15 Rocky Mr. L. Rev. 109 
85 Jd. at 484-485, 62 Sup. Ct. at 727-728 (1942). 
(1942) 24 M. C. C. 305 (1940). Discussed in 315 U. S. 475, 482, 62 Sup. Ct. 722, 726 
67 315 U.S. 475, 483, 62 Sup. Ct. 722, 727 (1942). 
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[within the class or group of commodities] to any parts of the authorized 
territory, or to any of the authorized points therein, should have been 
permitted, in absence of evidence that the appellee as respects carriage 
between specified points had restricted its undertaking to particular 
commodities. ’’® 

Mr. Justice Jackson’s vigorous dissent,® declared that the majority 
opinion violated not only the elementary principles of administrative 
law in overriding the Commission’s discretionary exercise of authority, 
but also the general policy behind the Act. On the latter point, the 
dissent stated: ‘‘When a carrier claims grandfather rights to serve the 
entire Atlantic seaboard as a general common carrier, with equipment 
consisting on the critical dates of eight trucks’ the Commission is ob- 
viously forewarned that it must guard against granting franchise priv- 
ileges that will result in their having a speculative value to the carrier 
rather than a service value to the public.’ Mr. Justice Douglas, for 
the majority, took a more realistic view, recognizing the vital significance 
of these limitations to the carrier, for, as he said, ‘‘empty or partially 
loaded trucks on return trips may well drive the enterprise to the wall.’’™? 
Return trips should bear their share of expenses; dead mileage is a 
principal factor cutting into the profits of any transportation operation. 

The exercise by the Commission of the further economic limitation 
as to classes of shippers which the carrier is permitted to serve has been 
sustained with respect to a contract carrier’s permit.** Where during 
the crucial period, the carrier was transporting meat products and 
canned foods for a certain packing plant and for a specific canning 
company, the court upheld a ‘‘grandfather’’ limitation to carriage of 
similar property within the approved territory for meat-packers and 
food canners only. ‘‘The power to specify the scope of the business 
meant the authority to define the extent of the operations which might 
be conducted under it.’’** Consequently, where, as here, the Commission 
found it necessary for effective regulation it might, in addition to 
specifying the classes of commodities, limit the class of shippers who 
may be served to those previously served. 


_ 887d. at 487, 62 Sup. Ct. at 728 (1942). Accord: Howard Hall Co., Inc., v. 
United States, 315 U. S. 495, 499-500, 62 Sup. Ct. 732, 734-735 (1942). 

69 Jd. at 490, 62 Sup. Ct. at 730 (1942). 

70 The applicant’s predecessor in interest had from five to eight units between 
June 1, 1935, and the time when its interest was sold; the applicant possessed seven- 
teen units at the time of hearing. J/d. at 493, 62 Sup. Ct. at 731 (1942). 

71 Id. at 495, 62 Sup. Ct. at 732 (1942). 

72 Jd. at 488, 62 Sup. Ct. at 729 (1942). 

73 Noble v. United States, 45 F. Supp. 793 (D. C. D. Minn. 1942). Quaere 
whether restrictions in common carrier certificates may go beyond classes of property 
to classes of shippers. 

74 The proviso forbidding the Commission to restrict the contract carrier from 
substituting or adding contracts prevents the Commission from limiting ee 
to individual shippers previously served. Motor Convoy, 2 M. C. C. 197 (1937). 
Nor does the Commission restrict even to a similar class of shippers where the 
nature of the commodities which the contract carrier is e i yr or undertakes to 
handle would provide its own limitations in this respect. T . Longshore, Contract 
ae Application, 2 M. C. C. 480 (1937), approved in Noble case, supra note 73 at 
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IV 


The foregoing survey indicates that in general the policy of both 
the Interstate Commerce Commission and the United States Supreme 
Court has been to construe strictly ‘‘grandfather’’ rights under the 
Federal Motor Carrier Act with a resultant limiting of the number of 
‘‘erandfather’’ operators. 

While it has been stated that the ‘‘Grandfather Clause’’ is intended 
for the benefit of carriers who were in bona fide operation on and since 
the statutory dates rather than for the purpose of serving the public 
convenience and necessity or the public interest,"> and that view was 
largely implemented in the Carolina Freight Carriers Corporation 
ease,”® there is much to be said for the strict approach. Even if the 
applicant is denied all or part of expansive claims to ‘‘grandfather”’ 
rights, a certificate or permit covering additional territory or operations 
may still be obtained upon a showing of public convenience and necessity 
or, in the case of the permit, that it is consistent with the public interest. 
Then, too, as pointed out in the Carolina Freight Carriers Corporation 
ease dissent, the speculative pre-emption of ‘‘grandfather’’ rights must 
be guarded against.” On the whole, the construction and application 
of the Clause seem to have met well the practical needs of the industry. 

Since applications for certificates and permits based on ‘‘grand- 
father’’ rights had to be made to the Commission within 120 days after 
October 15, 1935,"* upon the final disposition of all the applications filed 
during that period—tens of thousands in number™—the ‘‘Grandfather 
Clause’’ of the Federal Motor Carrier Act of 1935 will cease to have 
practical significance in the interstate motor carrier field. The body of 
decisional law under it will be of value, however, in the construction and 
application of ‘‘grandfather clauses’’ in the later amendments to the 
Interstate Commerce Act® and in other federal®! and state®? statutes. 


7 Loving v. United States, 32 F. Supp. 464, 467 (D. C. W. D. Okla. 1940), aff'd 
without opinion, 310 U. S. 609, 60 Sup. Ct. 898 (1940). 

76 Supra note 64. 

77 315 U. S. 475, 493, 62 Sup. Ct. 722, 731 (1942). 

As stated in Noble v. United States, 45 F. Supp. 793, 799 (D. C. D. Minn. 1942): 
“If the plaintiff can show that the public interest would be served by his operation 
as a contract carrier in other fields, he can obtain a permit for such operation.” 

78 February 12, 1936. Under authority conferred by Section 228 of the Act [49 
U. S. C. $ 327(a) (1940)) the Commission postponed the effective date of the sec- 
tions dealing with the filing of applications for certificates, permits, and licenses, 
from October | to October 15, 1935. I. C. C. (Div. 5) Order, September 30, 1935. 

79 About 80,000 applications were filed under the “Grandfather Clause.” Half of 
these were contested. I. C. C. ANN. Rep. (1936) 70. Discussed in 4 SHARFMAN, THE 
INTERSTATE COMMERCE CoMMiIssiONn (1937) 130. 

8054 Stat. 941 (1940), Interstate Commerce Act, Part III (Interstate Water 
Carrier Act, 1940) § 309(a), 49 U. S. C. § 909(a) (1940). The “grandfather” formula 
has not been included in heey Commerce Act, Part IV (Freight Forwarders Act, 
1942) § 410, 49 U. S.C. A. § 1010 (Supp. 1942). 

8152 Strat. 987, § 401 (1938), Civil Aeronautics Act of 1938, § 401(e)(1), 49 
U. S.C. § 481 (e)(1) (1940). Rhyne, The Civil Aeronautics Act of 1938 and “Grand- 
father” See (1941) 12 Air L. Rev. 245. 

Y. L. 1938, c. 543, § 2; N. Y. Pustic SERVICE Law § 63-k (certificates) and 
§ 63m oui. For a list of states where ‘ ‘grandfather clauses” have appeared, 
see Note (1941) 30 Car. L. Rev. 101, i102 
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During the war emergency, all means of transportation must be 
employed to the utmost. Many new applications for motor carrier 
certificates and permits are being made to operate over routes or in the 
territory already served. If there is an ‘‘immediate and urgent need’’ 
for additional service over any route or in any area, the Commission 
without hearings or other proceedings, is empowered to grant temporary 
authority to operate.** To continue operations after the war emergency, 
these applicants, since, of course, they cannot claim ‘‘grandfather”’ 
status, must comply with the requirement of ‘‘public convenience and 
necessity’ or ‘‘ public interest.’’ 


Harry Grorce HENN 
GEoRGE J. THOMPSON* 


83 49 Stat. 543 (1935), Interstate Commerce Act, Part II, § 210(a), 49 U. S. C. 
§ 310(a) (1940). The Second War Powers Act, 1942, § 102 [56 Srar. 177, tit. I] 
amended Section 210(a) by striking out the previous 180 day limit of such temporary 
authority. The limit would now seem to be fixed indirectly at December 31, 1944, 
as per Section 1501 of said War Powers Act, terminating the amending legislation on 
that date [50 U.S. C. A. § 645 (Supp. 1942)]. 

Similar temporary authorization for motor carriers of goods is provided for 
under N. Y. Pusiic Service Law § 63-o-1. 

* Professor of Law, Cornell Law School. 

Joseph A. Casser, prior to his induction into the armed forces, assisted in the 
compilation of material for this study. 





BRITISH TRANSIT RECEIPTS $356,000,000. 


The British Ministry of War Transport announced recently that the 
pooled receipts of British railways and the London Passenger Transport 
Board for 1942 were $356,000,000, the highest since the Government 
assumed wartime control. 

Since the Government pays a fixed rent of $174,000,000 a year to 
owners of railways, the Government’s ‘‘profit’’ from operations was 
figured at $182,000,000, more than double the return in 1941. 

Government control is scheduled to continue a year after the war 
ends. 





Adventures in Discovery — III* 
By ArtHur Van Meter, 
Assistant General Solicitor, The Pennsylvania Railroad Company 


Further Tests of Reasonableness 


Rate making, in the case of common carriers, has never become an 
exact science. There are entirely too many variables; too many im- 
ponderables. Common carriage is a public service. Consequently, con- 
tracts cannot be made between shipper and carrier without weighing 
their effects upon the interests of the public. Under such cireun- 
stances, a single rate or a series of rates, although meeting every one 
of the tests outlined in the previous article, may still be such as to meet 
public condemnation. On the other hand, there must be instances in 
which a group of rates will fail in one or more particulars to measure 
up to the standard set by the Commission and yet be allowed to go into 
or remain in effect. 

Perhaps one of the most frequent examples of the latter which 
comes to mind is that in which the rate under consideration, by every 
standard, is too low and yet, for reasons which a carrier considers suf- 
ficient, has been maintained without change for a considerable period 
of time. To be sure, such a rate may originally have been published for 
legitimate reasons which later have lost their validity, yet the Commis- 
sion has held from its very inception that a rate, valid when established 
and long maintained is prima facie reasonable as well as otherwise. 

The first example of this reasoning to which attention should be 
directed is contained in Coxe Brothers & Co. v. Lehigh Valley R. R. Co., 


4 I. C. C. 535, decided March 13, 1891. In that report, at page 582, 
the Commission said : 


‘*The primary and legitimate purpose for which railroads are 
constructed and operated by their proprietors is the profits and 
gains of the business. When, therefore, a railroad company volun- 
tarily accepts and carries freight upon terms made by itself, it 
furnishes evidence tending to prove that such terms are profitable. 
When such terms or rates of charges are of long continuance, or are 
recurred to and adopted as often as necessary to secure business, 
the evidence is more convincing that the business, at such rate of 
charges, is remunerative.’’ 


It will be noted that there are two elements upon which this pre- 
sumption is based, viz.: (1) .voluntary establishment; and (2) long 
continuance. 

The mere voluntary publication of a rate by a carrier, whether 
reduction or advance, constitutes no admission by a carrier that the 


* This is the third of a series of articles. See: Volume IX, pp. 759-68, May, 1942, 
and Volume X, pp. 446-62, February, 1943. 
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former rate was unlawful; neither does it furnish a presumption that 
the voluntary rate is reasonable. Thus, in San Bernardino Board of 
Trade v. Atchison, T. & 8. F. R. Co., et al., 4 1. C. C. 104, decided July 
19, 1890, we find at page 114 these words: 


‘‘No presumption arises as to the legality or illegality of the 
rates from the mere fact of filing the schedules, and rates which are 
illegal cannot be legalized by any failure to challenge them. * * * 
Charges to be lawful are required to be reasonable and just and no 
omission to express disapproval, nor any failure to challenge them 


anywhere can make rates lawful, which are unreasonable and un- 
° 9? 
just. 


If the voluntary publication of rates by a carrier furnishes no 
evidence of their lawfulness, neither should a voluntary reduction of 
long standing rates furnish proof of the unreasonableness of such prior 
existing rates. To hold otherwise, would lead to a number of disagree- 
able, if not disastrous results which the Commission has always been 
reluctant to precipitate. 

Thus, in Ottumwa Bridge Co. v. Chicago, M. & St. P. Ry. Co., 14 
I. C. C. 121, at page 125 the Commission said: 


‘“We are, however, unwilling to subscribe to the theory that the 
voluntary reduction of a rate by a carrier conclusively shows that 


the former rate was unjust and unreasonable, and that reparation 
should be granted on all shipments moving thereunder within the 
period of the statute of limitation.’’ 


Not only did the Commission recognize this danger; it foresaw also 
something which in later years it has seen fit to ignore in making its 
decisions. If voluntary reductions cause the reduced rates to become a 
standard for the determination of the reasonableness of rates generally, 
then carriers will be reluctant to make reductions unless under com- 
pulsion, and shippers will be deprived of many benefits which the 
flexibility of a rate structure confers upon them. This is well explained 
in Rates on Plaster and Gypsum Rock, 27 I. C. C. 67, at page 70, viz. : 


**Tt not infrequently happens that a carrier having rates in 
effect that it regards as proper and reasonable rates desires, never- 
theless, to test the traffic situation by putting in lower rates, and 
finding that the results anticipated are not realized under the ex- 
perimental rates it later wishes to restore the former basis. It is to 
the best interest alike of the carrier and the shipper that traffic 
officials may pursue such experiments freely without being met by 
a suspension order when they seek under such circumstances to 
restore the former rates. An apprehension on their part that the 
Commission will always seize such opportunities to keep the rates 
on the lower basis will naturally tend to a reluctance on the part 
of rate officials to make tests for that purpose and will introduce a 
highly undesirable rigidity into our general rate structure.’’ 
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This opinion is attributed to Commissioner Harlan, and was rendered on 
May 6, 1913. 

If voluntary establishment of a rate furnishes no proof that higher 
rates are unreasonable, continuance alone of a rate unchallenged hag 
never been considered conclusive proof that such rate was not un- 
reasonable, the presumption being utilized generally in a negative 
fashion to establish the contention that an advance in the rate was 
unjustified. This is well exemplified in Holmes & Co. v. Southern R. 
Co., 8 I. C. R. 561, at page 568: 


‘‘The continuance of a given rate is not conclusive evidence 
of the reasonableness of that rate, but when a railway company 
advances a rate which has been for some time in force, the fact of 
its continuance is in the nature of an admission against that com- 
pany, which tends to show the unreasonableness of the advance; 
and the force of this admission becomes great in view of the general 
decline in the average of railway rates and the lessened cost of 
service. The action of a railway company in reducing a rate upon 
complaint of a shipper is not conclusive evidence that the rate was 
unreasonable before the reduction, * * *.’’ 


The same theory was expounded in The National Hay Asso. v. The 
Lake Shore & M. 8. R. Co., 9 I. C. R. 264, an important, though early 
classification case, in which at page 305 the Commission repeated with 
approval what it had earlier said in Railroad Commission of Florida v. 
Savannah, F. & W. R. Co., 3 1. C. R. 688, 5 I. C. C. 13, namely: 


‘*Carriers making an advance in rates should be able to present 
a satisfactory justification of such advance, particularly when the 
old rates have been of many years standing and the advance is 
great, * * * and the traffic affected is of large and constantly in- 
creasing volume and of vital importance to a large section of 
country.’’ 


Virtually the same language appears once more at page 581 of the 
report dealing with the complaint of Tift, et al v. Southern R. Co., 10 
I. C. R. 548. In substance, then, what the Commission sought to say 
in these cases was that when carriers desire to change long standing 
rates, the burden rested upon them to overcome the presumption that 
the superseded rates were the only properly reasonable rates. Until 
the passage of the Transportation Act 1940, this burden rested upon 
the carriers only in instances in which rates were to be increased. After 
that date, however, by paragraph 7 of Section 15 of the Interstate 
Commerce Act, it was provided that— 


‘* At any hearing involving a change in a rate, fare, charge, or 
classification, or in a rule, regulation, or practice, after the date this 
amendatory provision takes effect, the burden of proof shall be upon 
the carrier to show that the proposed changed rate, fare, charge, 


classification, rule, regulation, or practice is just and reasonable, 
e#@e@e#) 
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Insofar as the principle laid down by the Commission is concerned, 
there are at least two exceptions or modifications to which reference 
should be made. No presumption of reasonableness arises because of 
the long maintenance of a system of so-called ‘‘paper rates’’, i.e., rates 
on which no traffic has moved or is moving. This idea is perhaps best 
set forth in R. R. Shiel & Co. v. Illinois Central R. R. Co., 12 I. C. C. 211, 
at page 214, where the Commission observed : 


‘‘To whatever extent long previous existence of lower rates 
in actual use may justify an inference or presumption that they are 
sufficiently high, the mere publication of such rates in the general 
schedules when they have not been used is not conclusive proof that 
they are reasonably remunerative to the carriers.’’ 


Likewise, in Warren Mfg. Co. v. Southern Ry. Co., 12 I. C. C. 381, 
at page 387 the following language is used : 


‘“While it is true that the long existence and use of a rate is 
an important fact tending to show that it is sufficiently high and 
properly requires the carriers to explain or justify an increase 
thereof, it has never been held to be conclusive upon the question.’’ 


Again, in Banner Milling Co. v. N. Y. C. & H. R. RB. R. Co., 14 
I. C. C. 398, at page 408 the Commission insisted that— 


‘** * * No presumption of law against a particular rate springs 
from the fact that the rate in question was an advance over some 
previous rate. The burden of proof is always upon the party who 
attacks an existing rate. The circumstance that the railway has 
for a series of years maintained a lower rate or a different relation 
of rates * * * is in the nature of an admission upon the part of the 
railway that the rate maintained was at the time a just and reason- 
able one.’’ 


Two other cases involving much the same principles are Foster 
Lumber Co. v. Atchison, T. & 8. F. Ry. Co., 15 I. C. C. 56, in which the 
Commission said at page 57: 


‘«#* * * Under existing standards, all will admit that there can 
be a wide divergence of opinion as to what a reasonable rate between 
two points may be. * * * The presumption does not necessarily arise 
because a reduction is made by a railroad that the rate previously 
existing was unreasonable under the conditions and circumstances 
then obtaining.’”’ 


and Green Bay Business Men’s Asso. v. Baltimore & O. R. R. Co., 15 
I. C. C. 59, in which the Commission said at page 63: 


‘‘This Commission has often held that the long maintenance 
of a given rate is an admission of the reasonableness of that rate. It 
has also held that where, upon the strength of a given rate, capital 
has been invested and industrial conditions have become established, 
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this rate can not be discontinued without taking into account its 
effect upon these commercial and industrial conditions, but it has 
never said that there was any absolute rule requiring for any reason 
the indefinite continuance of such a rate.”’ 


To the same effect, see also Beatrice Creamery Co. v. Illinois Central 
R. R. Co., 15 I. C. C. 109, at page 128. 

Thus, we see that even in instances in which the Commission does 
indulge in the presumption, it has refused to consider it conclusive and 
insists that it may be repudiated for good cause shown. 

From time to time followers of rate proceedings before the Commis- 
sion have heard the representatives of a carrier or of some alleged 
favored industry urge that a certain rate or system of rates should not 
be disturbed because of the adverse effect on other rates not at the time 
under attack. Such an argument may and frequently does have a 
plausible ring, but it gets short shrift from the Commission. Thus, in 
Reynolds v. Southern Express Co., 13 I. C. C. 536, at page 540, the Com- 
mission insists that— 


‘‘* * * it is not sufficient for a carrier when called upon to 
justify a rate, the reasonableness of which is questioned, to assert 
that its rates generally are fair and just and that no change may 
properly be made in any particular rate because it would disturb 
the integrity of the system as a whole and produce inconsistencies. 
* * * In dealing with a particular rate it is of course the purpose of 
the Commission to consider such other rates as afford a basis for 
comparison, but where a given rate is found to be unreasonable 
the Commission will not hesitate to order such rate reduced, al- 
though the reduction might disarrange the relative adjustment exist- 
ing between this and other rates.’’ 


This opinion suggests another ground often advanced by carriers 
as to why a rate under attack should not be disturbed. Such a rate may 
not only be of such long standing that industry and commerce have 
adjusted themselves to it; it may also be so related to other rates that 
the reduction of one will require reduction of all related rates. The 
carriers point out that the other rates are presumably reasonable because 
not under attack. If, however, the Commission should require a reduc- 
tion in the rate which is under attack, it will compel the carriers to 
reduce other rates, thus disturbing an adjustment having the approval 
of shippers and carriers alike. 

A study of the Commission’s decisions indicates that though this 
argument does carry some weight, the Commission never refuses the 
relief demanded simply because other rates will be affected. If the rate 
under attack is unreasonable per se, or otherwise unlawful, it will require 
the carriers to publish in lieu thereof a lawful rate, even though in 80 
doing it brings down an entire system of rates like a stack of cards. 

Among elements which the Commission has always recognized in 
determining the reasonableness of rates, as has been pointed out in an 
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earlier article, are the value of the commodity and the cost of the service. 
Unquestionably, rates upon one commodity may be established upon a 
different level from that applying upon a second commodity solely by 
reason of a difference in the intrinsic value of the two commodities. 
Thus, in Union Tanning Co. v. Southern Ry. Co., 26 I. C. C. 159, at page 
163 the Commission held that— 


‘‘The value of a commodity is one of the material considerations 
in the adjustment of rates, and it is just as unsound to say that rates 
upon carloads of equal tonnage and equal cost of movement, one of 
a low-grade, cheap commodity and the other of a high-grade and 
valuable commodity, should be made the same, except for the differ- 
ence that might be allowed for the single item of increased risk, 
as it is to say that every commodity should be charged all it can 
stand or bear. It is alike in the public interest and just to the car- 
riers, having regard to their entire business and their right to an 
opportunity to earn a fair return upon the property in addition to 
the cost of service, that in the adjustment of rates due weight be 
given to differences in value of the respective commodities carried 
and that such differences be not limited by the mere measure of 
difference in risk.’’ 


In a few instances, the Commission has extended this principle 
to permit carriers to establish a sliding scale of rates on a single com- 
modity depending upon its value. Generally, however, it does not favor 
such ascheme. Thus, in Minneapolis Traffic Asso. v. C. & N. R. Ry. Co., 
23 I. C. C. 432, at page 437 the Commission observed : 


‘«@ @ © we are not prepared to lay down the principle that old 
or secondhand articles must be treated differently from new or that 
value is the controlling element in making rates. Such of these 
articles or parts as are in fact scrap are entitled to the scrap rate, 
but if they have any value as the articles which they originally 
purported to be, we do not feel that we can require the carriers to 
transport them at other than the regular tariff rates applicable to 
the new or originally transported article.’’ 


The same principle was reiterated with considerably more force in 
Industrial Traffic Asso. v. N. Y.C.& H. R. R. R. Co., 37 I. C. C. 607, at 
page 608, viz. : 


‘“We have repeatedly declined to sanction the principle that 
old and secondhand articles are necessarily entitled to lower ratings 
than the same articles when new.’’ 


See also Hirsch & Sons Iron & Rail Co. v. W. B. & A. Electric Railroad 
Co., 26 I. C. C. 480. 

This prohibition, it seems, is not absolute. In Reduced Rates on 
Returned Shipments, 19 I. C. C. 409, at page 418 we find this language: 
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“‘It is axiomatic that rates depend largely upon value; we 
think, therefore, that no objection could be raised against the 
establishment of special ratings for the movement of defective or 
damaged goods.’’ 


Somewhat akin to rates based primarily on value, are rates which 
carriers occasionally seek to publish on outbound manufactured articles 
when the same carriers secure the inbound traffic in raw materials. In 
these particular instances, carriers attempt to justify a lower basis of 
rates on the manufactured articles than are customarily published be- 
cause of the additional revenue which they secure from the inbound 
materials. Needless to say, the Commission has frequently held that 
such an arrangement is a violation of law, inasmuch as it constitutes an 
undue advantage conferred upon the shipper whose rates are affected. 

In Curry & Whyte Co. v. D. & I. R. R. Co., 30 I. C. C. 1, the Com- 
mission had occasion to pass upon the reasonableness of rates on pulp 
wood from points in Minnesota to Duluth as parts of the rates for 
through transportation to points in Wisconsin and Michigan. The pulp 
wood rates had been adjusted by the carriers to reflect a relationship 
with the rates on saw logs, and while it found that the rates on pulp 
wood were not unreasonable, it held that the rates on saw logs were not 
a proper measure of the rates on pulp wood, adding that (pg. 12)— 


‘“We are not to be understood, however, as laying down as a 
correct principle of rate making one which determines the measure 
of inbound rates on raw material by the compensation received for 
subsequent independent movements of outbound manufactured 
products. ”’ 


The Supreme Court of the United States has frequently held that 
the cost of service is one of the elements which must be taken into 
consideration in fixing rates, but it has never laid down any rule for the 
determination of such costs. Freight transportation by railroad is such 
a complicated matter that it is utterly impossible to determine accurately 
the total cost of transporting a single article, a single carload or an 
individual commodity. Not only is there the cost of operation of the 
train, the wear and tear on the equipment, the interest on the invest- 
ment, the theoretical charge for depreciation and obsolescence, but there 
are also overhead expenses in connection with the supervisory offices and 
the necessity for dividing these overhead costs between passenger and 
freight transportation. 

In the ordinary case, then, when rates on an individual commodity 
are being considered, it is utterly fantastic to assume that the cost of 
transporting that particular commodity can be determined either ac- 
curately or even approximately. Nevertheless, since the Supreme Court 
has held that cost is an element, the Commission has bowed to that 
mandate and has considered costs in appropriate circumstances. Yet 
in doing so, it has pointed out the inadequacy of this element. Thus, in 
Re Southern Railway & Steamship Association, 1 I. C. R. 278, decided 
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June 15, 1887, a decision quoted in an earlier article, the Commission 
observed at page 282: 


‘<# * * While cost, * * * is an element to be taken into account 
in the fixing of rates, and one of the very highest importance, it 
cannot, * * * be made the sole basis, but it must in any case be used 
with caution and reserve. This is not merely because the word 
‘cost’ is made use of in different senses when applied to railroad 
traffic ; it being often used to cover merely the expense of loading, 
moving and unloading trains, but also because in whatever sense 
the word may be used, it is quite impossible to apportion with ac- 
curacy the cost of service among the items of traffic. First of all, 
when it is undertaken there must be an apportionment between the 
passenger traffic and the freight traffic ; and if we suppose this to be 
made with reasonable accuracy, there must then be a like apportion- 
ment between the different kinds and classes of freight. Freight 
comes to a road in infinite variety; some heavy, some light, some 
in large packages, some in small; some perishable or of special value 
and requiring peculiar accommodations and care; it is picked up in 
varying quantities at numerous stations, to be carried differing 
distances, sometimes on fast trains and sometimes on slow; the 
service is performed by men whose compensation differs, but the 
most of whom have something to do with all branches of the traffic, 
so that all assist in carrying it on over a road and by means of 
buildings, appliances, and equipment which have been provided 
for the whole. Any attempt to apportion the cost, therefore, would 
at the best and under the most favorable circumstances only reach 
an approximation.’’ 


The Commission seemed in its earlier decisions to be very much 
concerned with the problem of reasonableness based on cost of service, 
for in Rice v. Louisville & Nashville R. R. Co., 1 I. C. R. 722, decided 
February 15, 1888, at page 739 it observed: 


‘Tt is sometimes contended, although not by the carriers them- 
selves, that we may measure the reasonableness of charges by the 
cost of transportation. * * * 

‘*A better test, it is sometimes said, may be found in the value 
of the service to the owner of the property carried. * * *.’’ 


Likewise, in Delaware State Grange of the Patrons of Husbandry 
v. New York, P. & N. R. Co., 3 1. C. R. 554, as quoted in Board of Rail- 
road Commissioners v. Florence R. Co., 8 I. C. R. 1, at page 18: 


‘«# ® ® the equitable rule doubtless is that rates should bear a 
fair and reasonable relation to the average cost of the traffic as 
delivered to the carrier for transportation, and the average market 
price the freight will command or as it is termed the commercial 
value of the property.’’ 
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In the latter case, however, the Commission rejected this rule ag 
being impracticable. Again, in Business Men’s League v. Atchison, T. 
& 8. F. Ry. Co., 9 1. C. R. 318, at page 358 the Commission said that— 


‘In fixing upon a rate or a rate adjustment a carrier may 
always properly consider the cost of service, and that factor should 
have great influence with the Commission in passing upon the 
reasonableness of the carrier’s action.’’ 


At page 359 it adds: 


‘*Cost of service is not however the standard by which carriers 
fix most rates. * * * Railway rates are usually the result of various 
kinds of competitive influences; * * *.’’ 


While an examination of these decisions indicates that the Commis- 
sion at least in its formative years was very much opposed to giving 
undue weight to the element of cost of the service in determining the 
re..sonableness of rates, there was at least one instance in which this 
element was definitely considered in a determination of the lawfulness 
of certain rates. Without at the time considering the practicability of 
establishing any such system of rate making, the Commission early ruled 
that carriers making up a joint route between origin and destination 
were entitled to greater compensation than a single carrier operating a 
single line route between the same points. 

As has already been pointed out, the Commission, from the begin- 
ning recognized the principle that as the length of haul increased, the 
rate per ton per mile should decrease, the theory being that a large part 
of the expense was absorbed in terminal charges which did not increase 
as the haul was extended. The Commission also established the principle 
that in connection with joint hauls a carrier was entitled to accept as 
compensation for its share of a joint haul a proportional less than the 
local rate which it would have charged for the same distance when such 
movement was not part of a joint haul. This, however, does not mean 
that the Commission ever assumed that a joint-line haul was less ex- 
pensive than a single-line haul for the same distance, or that the carriers 
concerned might accept a lower rate for such joint haul than one of them 
might have accepted for a single-line haul of the same length. Indeed, 
the Commission has always recognized that where the transportation of 
a commodity involves a multiple line-haul, the carriers are entitled to 
maintain rates higher than would have been proper had the movement 
been entirely over one line. Thus, in Texas Cement Plaster Co. v. St. 
Louis & 8. F. R. Co., 12 I. C. C. 68, at page 71 the following language 
appears: ° 


‘It often happens that where traffic moves over two or more 
railways a certain expense attaches to the interchange of that traffic, 
which makes reasonable the imposition of a higher rate than if the 
movement were over a single railroad for the same distance; and it 
is also true that one road might, as a matter of policy, decline to 
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participate in a low rate which the other road desired to put in 
effect.’’ 


In a later case, Weatherford Chamber of Commerce v. M. K. & T. 
ky. Co., 31 I. C. C. 665, at page 666 the principle was amplified as 
follows : 


‘This Commission has frequently held that the increased cost 
of service incident to a two-line haul may justify a rate somewhat 
higher than would be permitted were the traffic moved by a single 
line. This is particularly true where the haul is a short one and the 
cost occasioned by switching from one line to another is spread over 
only a few miles.’’ 


The reason for permitting a higher charge for a joint than for a 
single-line haul is partly explained in Brush Creek Mining & Mfg. Co. 
v. L. & N. R. R. Co., 39 I. C. C. 449, where at page 454 the Commission 
said : 


‘* * * * the necessary additional cost of separate organization 
and separate billing must be taken into account, thus warranting a 
slightly higher charge in the case of the two-line haul.”’ 


In its earlier rulings the Commission was inclined to permit the 
assessment of this arbitrary without regard to the length of haul, but 
later it modified the rule to prohibit the assessment of a higher rate in 
all instances in which the total length of the haul exceeded 500 miles. 
The reason for the arbitrary and the limitation upon its use are both 
explained and set forth in Imwestigation of Alleged Unreasonable Rates 
on Meats, 23 I. C. C. 656, at page 661, viz.: 


‘‘* * * The addition for a two-line haul is somewhat akin to 
that for a terminal service. A mileage scale ordinarily yields a much 
higher rate in proportion for a short haul than for a long one; and 
when, therefore, two short hauls are combined, it is usually unjust 
to require the two carriers to accept compensation at the rate per 
mile applied for the entire long haul. To a degree they are entitled 
to a higher rate, in consideration of the fact that their individual 
hauls are short. Now, as distance increases the force of this con- 
sideration decreases. When distances of over 500 miles are involved, 
the fact that the service is by two lines is largely negligible. * * * 

‘Our conclusion therefore is that no addition on account of 
the two-line haul should be made where the distance exceeds 500 
miles. In no case for a shorter distance should more than one 
addition be made, and there should be no addition where the two 
lines are part of the same system, * * *.’’ 


To this it appended in Sheridan Chamber of Commerce v. C. B. & 
Q. R. R. Co., 26 I. C. C. 638, at page 649 the following amplification : 
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‘*Each carrier participating in a two-line haul will find that 
operating expenses for its portion of that haul are less than they 
would be if only a one-line haul to the junctior. point were involved, 
and instead of either delivering the car or receiving it from a con- 
necting carrier, it were necessary to deliver it to the consignee or 
receive it from the consignor. The one-line haul involves two 
distinct terminal services. Each carrier’s share of a two-line haul 
involves but one distinct terminal service, plus a switching movement 
from one carrier to the other. The entire two-line haul involves two 
distinct terminal services, plus the switching movement from one 
line to the other. In large cities, where the terminal of one carrier 
is far removed from that of the other, switching from one to the 
other often involves much greater expenditures than in the present 
ease. However, it involves less expenditure than the terminal 
service of delivering to consignee or receiving from consignor at 
that station. But where the physical connection between connecting 
carriers is as simple as in these small western towns, involving no 
expensive terminal service, the additional cost due to the switching 
movement is very small, so small, in fact, that it may not properly 
be made the basis of an additional charge for a two-line haul of 
substantial length.’’ 


A second type of case in which the Commission refuses to permit 
the carriers to charge an additional amount for a two-line haul involves 
the publication of group rates, especially when there are routes between 
origin and destination involving a single-line haul. Obviously, the 
addition of an arbitrary to cover a joint-line movement while maintain- 
ing a lower rate for single-line movement would lead to the disruption 
of the group. On the other hand, to add the arbitrary to rates over all 
of the routes simply because over some of them there is a joint-line move- 
ment would constitute the charging of an unreasonable rate via single- 
line routes, and to base the arbitrary added to the group rate on the 
proportion of joint-line rates to the total number of routes would be 
equally unfair. Accordingly, the Commission has resolutely declined to 
approve group rates which included any amount to reflect joint-line 
arbitraries. The latest in these cases to which reference can be made is 
Industrial Silica Corp. v. Baltimore & O. R. Co., 226 I. C. C. 173. 

Notwithstanding the Commission’s approval of the assessment of 
an arbitrary in connection with joint-line hauls, the carriers have learn- 
ed from experience that they are usually unable to avail themselves of 
this privilege. It should be obvious to everyone that if between any two 
points there are several routes any one of which involves a single-line 
movement, the rate published via the single-line route is almost certain 
to control the rates over all routes, since shippers will naturally route 
their shipments over the route which furnishes them the lower rate. 
Accordingly, only in instances in which there is no single-line route will 
carriers be able to publish a rate which includes an arbitrary for the 
two-line haul. 








page 


Ry. 
men 























JUNE, 1943 925 





— 


While it is thus true that the single-line rate between any two points 
is likely to become the only rate between those points, there is nothing 
in law or the decisions of the Commission which requires the carriers 
which make up a joint-line route to meet the rate via a single-line route, 
nor has the Commission been willing to accept the rate published by the 
single-line route as a standard to measure the reasonableness of the 
rates via other routes. Thus in Tallahatchie Lumber Co. v. Yazoo & 
Mississippi Valley R. R. Co., 38 I. C. C. 501, at page 502 the Commission 
insists that— ; 


‘“We have held repeatedly that the existence of lower rates 
over routes other than a particular route of movement and the sub- 
sequent reduction of the rate over the particular route is not suf- 
ficient to establish the unreasonableness of the previous rate.’’ 


In Scott Paper Co. v. The Pennsylvania R. Co., 44 I. C. C. 525, at 
page 526 the Commission said : 


‘¢# * ® No presumption of unreasonableness attaches to a joint 
through rate applicable over a particular route because a lower 
combination rate applies over another route.”’ 


In Globe Lumber Co., Ltd. v. Sibley, Lake Bisteneau & Southern 
Ry. Co., 45 I. C. C. 135, at page 136 we find the following pronounce- 
ment: 


‘“We have repeatedly held that the existence of a lower rate 
over another route and the subsequent reduction of the rate over the 
route of movement do not of themselves warrant condemnation of 
the rate charged.”’ 


See also Martin Brokerage Co. v. Southern Pacific Co., 51 I. C. C. 91; 
Syracuse Chamber of Commerce v. New York Central R. R. Co., 51 
I. C. C. 197; and Gamble-Robinson Co. v. Chicago, St. P., M. & O. Ry. 
Co., 52 I. C. C. 523. 

What has been said up to this point is related largely to the 
standards of comparison which the Commission will or will not accept 
in establishing the reasonableness or unreasonableness of the level of 
a rate or group of rates. Somewhat akin to this problem, and yet not 
entirely identical, has been the solution by the Commission of norms of 
measurement to be used in comparing rates on the basis of distance. In 
comparing one distance rate with another, it has always been a problem 
for the Commission to determine how and under what circumstances 
rates are to be compared. Shall the level of the rate be determined on 
the basis of the mileage over the actual route of movement? Is it to 
be determined on the basis of an average of all reasonable mileages 
between two points? Is it to be determined by the shortest route over 
which the traffic actually moves or the shortest route over which traffic 
may be moved without transfer of lading? 

This problem is not new. An extended discussion is to be found 
in Freight Bureau of Cincinnati v. Cincinnati, N. O. & T. P. BR. Co., 7 
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I. C. R. 180, decided May 22, 1897. At page 191 of that report, Com- 
missioner Prouty states: 


‘‘In determining * * * [rate making] distances * * * It was 
contended in some instances that the shortest line which could be 
made between the two points by any combination of railroads 
should be taken, whether the ownership and operation of those rail- 
roads were such that traffic actually passed over this line or not; 
sometimes that the shortest line was that made by a given system 
and its connections, giving to that system the longest haul over its 
own line; and sometimes that the route selected should be the 
shortest one over which traffic actually habitually passed. The 
latter rule is apparently the just one and has been adopted in our 
findings of fact. * * * 

‘«# ® * Tt is undoubtedly true that there are many instances in 
which the element of distance may be overcome by other considera- 
tions, but it is equally true that this Commission has always insisted 
that distance was an important element in the determining of a 
rate, and in the absence of other influences a controlling element.”’ 


In Chamber of Commerce of the City of Milwaukee v. Chicago, M. & 
St. P. Ry. Co., 7 I. C. R. 481, decided January 19, 1898, at page 507 we 
find this language : 


‘«<*# * * In our judgment the comparative reasonableness of 
rates * * *, so far as distance is controlling, should be tested by 
distance over the shortest available routes, rather than those over 
which the traffic is or may be actually carried; * * *.’’ 


Again, in Charles T. Perry & Co. v. Arizona Eastern R. R. Co., 47 
I. C. C. 755, at page 756 the Commission states : 


‘‘For determining the reasonableness or unreasonableness of 
rates applied to given shipments, the earnings and distances over the 
routes actually traversed constitute a better measure than do com- 
putations based on short-line distances without regard for routes 
of movements.’’ 


It will be noted that these decisions are not consistent; in one case 
the Commission holding that the route over which traffic actually moves 
is the route which should determine the level of the rates, whereas, in 
another case it holds that the short-line distance, regardless of the 
manner in which the traffic moves, is the route which should determine 
the mileage. 

For many years the Commission limited its activity respecting the 
manner in which the reasonableness of the level of distance rates was 
to be determined to rates already in effect or proposed by the carriers. 
As time went on, however, and the Commission became convinced that 
no consistent or logical system of rates would ever be adopted by the 
carriers voluntarily, it determined to take matters into its own hands 
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and to establish uniform systems of rates, both class and commodity, for 
various sections of the country, though, in a number of instances, a 
group basis already in effect was accepted as a starting point. In the 
majority of the cases considered, a distance basis of rates was establish- 
ed, and the method of measuring the level of these rates, therefore, had 
to be adopted. 

The first important case in which the Commission set forth the re- 
quirements determining the method of constructing distance rates was 
Western Cement Rates, 48 I. C. C. 201, a case decided in the year 1918. 
At page 236 of the report, the Commission stated that— 


‘‘The scale which we shall adopt will be applied via the short- 
line workable route. Objections based upon the use of the shortest 
possible route as the proper basis for calculating distance will, 
therefore, disappear. * * *.’’ 


This finding of the Commission led to so much controversy between 
shippers and carriers that the case was reopened and a supplemental 
decision entered in 52 I. C. C. 225 which modified the requirements set 
forth above. At page 227 of the second report, the Commission said: 


‘‘* * * The use in our order of the term ‘short-line workable 
route’ was not novel to the case, and it was not anticipated that any 
great amount of difficulty would be experienced in checking in rates 
in accordance with this method of measuring distances. The car- 
riers seem to have construed short-line workable distance to mean 
distance via existing routes ordinarily and customarily used for the 
movement of shipments. Certain of the shippers, on the other hand, 
contend that the term means distance via the shortest possible 
routes. That the construction placed on our order by the shippers 
is not justified is evidenced by the illustration of a short-line work- 
able route given on page 240 of our original report, where, in fixing 
the short-line workable route from Newaygo, Mich., to Milwaukee, 
we used the single line, although a route shorter by 20 miles could 
have been constructed by including two lines. 

‘“What the Commission had in mind was the shortest distance 
via reasonable and practicable routes. Such routes might or might 
not be the routes via which the carriers ordinarily move the traffic. 
They might or might not be the shortest possible routes. It was 
expected that fair judgment would be exercised in ascertaining each 
short-line workable route, and that when such route had been as- 
certained the distance via that route would be made the measure of 
the rate. That the carriers have not complied with our order as to 
some rates seems certain. * * * The possible latitude of interpreta- 
tion inherent in the term ‘short-line workable route’ and the di- 
vergence of opinion between shippers and carriers as to its meaning 
and application, have led us to the conviction that a more definite 
rule of measuring distance for the fixation of the rates is desirable.’’ 
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At page 229, therefore, the Commission modified the rule to read: 


‘«* * ® We are of opinion that distance via the shortest possible 
routes embracing as a maximum the lines or parts of lines of no 
more than three carriers via existing connections for interchange 
of carload traffic should be used as the measure of the scale rates in 
lieu of the short-line workable route distance prescribed by our 
previous report and order, and that it will not be necessary to revise 
the rates every time a new connection is installed. * * * If in check- 
ing in the shortest route the lines of the same carrier are used twice 
in constituting different sections of the route, the two sections of 
the same carrier’s line shall count as two of the three factors con- 
templated by the rule.’’ 


This same method of computing distance was adopted in Southern 


Class Rate Investigation, 100 I. C. C. 518, with one modification which 
undoubtedly was due to the fact that greater distances were involved. 
Thus, at page 656, finding 14 reads as follows: 


‘‘That in computing distances for the application of the scales 
set forth in Appendix K and Appendix L, the shortest routes for 
the interchange of carload traffic shall be used, embracing as a maxi- 
mum the lines or parts of lines of not more than three carriers for 
distances up to 200 miles, four carriers for distances from 200 to 
500 miles, and five carriers for greater distances, except that where 
shorter routes are now in use which embrace the lines of more than 
the specified number of carriers such shorter routes shall be used. 
Connecting lines under common ownership or control shall be con- 
sidered as a single line, but disconnected portions of the same rail- 
road system shall for the purposes of this finding be counted as 
separate lines.’’ 


Again this ruling met with the opposition of the carriers, though 


shippers seemed to be very much in favor of it, and the Commission 
conceiving that it had erred in part, reopened the case and modified 
finding No. 14. This finding on page 312 of 109 I. C. C., reads as fol- 
lows: 


‘‘That in computing distances for the application of the scales 
set forth in Appendix K-1 and Appendix L-1 herein, the shortest 
workable routes shall be used. In applying this rule the words 
‘shortest workable routes’ shall be construed to mean the shortest 
routes that are, irrespective of existing traffic arrangements, physi- 
cally adapted to the movement of traffic without plain and serious 
sacrifice of economy and efficiency.’’ 


Not even this modification met with the approval of the public. 


Accordingly, in a second supplemental report, 113 I. C. C. 200, at page 
206 the Commission tried once more, viz. : 
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‘*14. That in computing distances for the application of the 
scales set forth in Appendix K-1 and Appendix L-1 of the supple- 
mental report as modified herein, the shortest routes shall be used 
over which carload traffic can be moved without transfer of lading.’’ 


An examination of reports and orders of the Commission made in 
general rate investigations since that date indicates that this final 
formula is the one which has been generally adopted. Thus, in Con- 
solidated Southwestern Cases, 123 I. C. C. 203, the same formula is set 
forth at pages 382 and 383 of the report. In Rate Structure Investiga- 
tion, Part 6, Iron and Steel Articles, 155 I. C. C. 517, at page 568 finding 
No. 2 advances the formula set forth in the Seuthern Class Rate case, 
supra. The same may be said in the case of Eastern Class Rate Investiga- 
tion, 164 I. C. C. 314, since at page 394 finding No. 4 likewise adopts the 
formula. 

The Commission found this formula perfectly satisfactory in de- 
termining the level of rates for the future. It discovered, however, that 
under certain circumstances, to apply the same formula in determining 
the reasonable level of rates for reparation purposes, was an entirely 
different matter. It should have been obvious that though the short-line 
distance might readily determine the level of the rate which ought to 
be charged, yet the same rate was often published via an extremely 
circuitous route and if ever via the circuitous route a previously higher 
rate had originally been charged, it did not seem entirely fair that the 
carriers should be deprived of all revenue for the extra haul. The 
matter came prominently before the Commission for the first time in 
Prairie Pipe Line Co. v. Arkansas Western Ry. Co., 146 I. C. C. 149. In 
that case, the carriers contended that since the original complaint against 
the rates had involved a general adjustment in which the Commission 
had prescribed both advances and reductions in rate, no reparation 
should be awarded. However, in a number of instances rates on which 
shipments had moved and reparation was claimed had been maintained 
on a level which the Commission had declared to be unreasonable and 
charges had been collected subsequent to the date on which the Commis- 
sion’s order respecting such rates was to have become effective. Accord- 
ingly, the Commission felt that reparation was due, but it did recognize 
that consideration should be given to the amount of service performed 
by the carriers in transporting the commodity. Accordingly, at page 
158 it observed : 


‘** * * Upon further consideration we conclude that we should 
now determine the distances to be used for reparation purposes as 
follows: (1) In the case of unrouted shipments, and of shipments 
routed by the shipper over routes less than 15 percent longer than 
the shortest existing route over which carload traffic could be moved 
without transfer of lading, use the distance over the shortest existing 
route (of which the originating carrier was the initial line) over 
which carload traffic could be moved without transfer of lading; 
and (2) in the case of shipments routed by the shipper over routes 
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which exceeded by 15 percent or more the shortest existing routes 
over which carload traffic could be moved without transfer of lading, 
use the distance over the route designated by the shipper unless the 
distance over the route of movement is less, in which case use the 
latter.’ 


This finding was challenged by the shippers on the ground that it 
was unduly favorable to the carriers, and in 195 I. C. C. 486, at page 
487 the Commission modified the original finding, as follows: 


**In the case of unrouted shipments, and of shipments routed 
by the shipper over routes less than 15 percent longer than the 
shortest existing routes over which carload traffic could be moved 
without transfer of lading, as well as in instances where, in connec- 
tion with any origin carrier, and regardless of the length of the 
route used, the shipper designated the shortest route over which 
the lowest applicable rate from point of origin to destination was in 
effect, use the distance over the shortest existing route (of which 
the originating carrier was the initial line) over which carload 
traffic could be moved without transfer of lading; and in the case 
of all other shipments routed by the shipper over routes which 
exceeded by 15 percent or more the shortest existing routes over 
which carload traffic could be moved without transfer of lading, use 
the distance over the route designated by the shipper unless the 
distance over the route of movement is less, in which case use the 
latter.’’ 


As a result of this decision, reparation is determined on the basis 
of the same mileage as that which determines the reasonableness of rates 
for the future, except in those instances in which a shipper has specified 
routing and the routing which he specified is more than 15 percent cir- 
cuitous, in which case the mileage of the route of movement determines 
the basis for the payment of reparation, unless the route designated by 
the shipper is the shortest over which the rate charged applies. 

The opinions quoted in this and the preceding article do not cover 
all the precedents established by the Commission in the administration 
of Section 1 of the Interstate Commerce Act, nor do they set forth all 
the standards recognized by the Commission in determining the reason- 
ableness or unreasonableness of rates. Thus, no decision mentioning 
car-mile or per car earnings has been referred to, nor has the question 
of minimum or estimated weights been dealt with at length. Fur- 
thermore, most of these cases have dealt with individual rates, and none 
of the general increased rate proceedings has been referred to or dis- 
cussed. A careful analysis of the decisions clearly demonstrates that the 
Commission recognizes somewhat different principles of rate making in 
determining whether or not a general rate increase should be authorized. 
These principles are sufficiently important to justify their analysis in 
a separate article, if they are adequately to be discussed. Accordingly, 
no attempt has been made to incorporate them in the present series. 
However, with suitable encouragement, the task may later be undertaken. 





Decisions of I. C. C. Analyzed for Basic Principles 
Governing Truck Lines’ Joint Rates 
and Routes * 


By Epnaar WaArkKINS, JR. 


General Counsel, Southern Motor Carriers Rate Conference. 


A study of cases decided by the Interstate Commerce Commission 
demonstrates that certain principles have been established in connection 
with joint rates and joint routes of motor carriers, and throws consid- 
erable light on a subject which is of major interest to truck operators. 

Ten basic conclusions may be reached if the ICC decisions are ex- 
amined closely. They are: 

1. Motor carriers of property do not have to establish through 
routes with any other carrier. 

2. Through routes can be established (a) by publishing through 
rates, or (b) by accepting freight for through movement even though 
through rates are not in existence. 

3. Where through routes are in existence, the ICC has jurisdiction 
of the through charges, whether in the form of a single factor rate or 
by use of combination rates. 

4. Where through routes are in existence, the carriers are obliged to 
accept interchange freight. 

5. Where through routes are in existence, the originating carrier, 
where a choice in routes is available (not specifically routed by the ship- 
per), is under obligation to forward the shipment over the lowest-rated 
route. 

6. Where through routes are in existence, a through rate higher 
than the aggregate of intermediates over the same route is prima facie 
unlawful. 

7. Where through routes are in existence, a rate to a less distant 
point over the route of movement is unlawful to the extent that it ex- 
ceeds the lower rate to the more distant point. 

8. The cancellation of joint rates by itself does not cancel joint 
routes. Discussion with the ICC Bureau of Motor Carriers indicates, 
however, that a note placed in a tariff simultaneously with the cancel- 
lation of the joint rates notifying the shipping public of the cancellation 
of the joint route, would be sufficient to cancel the joint route. 

9. A joint route once canceled can be re-created by accepting freight 
for through movement. (See 2(b) above.) 

10. A published rate in a tariff pre-supposes a through route, and 
a carrier party to the tariff must protect the published rate, regardless 
of whether a through route actually exists. 


* Reprinted from Transport Topics, May 3, 1943 issue. 
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CASEs IN SEQUENCE 


The cases from which these principles are drawn, in the historical se. 
quence in which they were considered, follow: 

In Rocky Mountain Lines, Inc., Elimination Participation, 31 M. 
C. C. 320, the Interstate Commerce Commission first discussed the ean- 


eellation of joint rates and routes of motor carriers. Under Part 2, the 
Commission (Division 2) said: 


‘*The cancellation of the joint rates would still leave in effect 
the local rates of the protestant, which could be applied on traffic 
interchanged with the association carriers at combination through 
rates consisting of the local rate of the protestant, applicable be- 
tween the point of origin or destination and the point of interchange 
on the protestant’s line, and the rates of the associations’ carriers 
to or from beyond. There is nothing in the evidence to indicate that 
when the joint rates are canceled the associations’ carriers will not 
continue the present arrangements for interchanging through traffic 
with the protestant. Through routes, therefore, would still exist 
although the cancellation of the joint rates and the resultant higher 
combination rates may constitute an obstacle to movement over the 
routes. Virginian Ry. Co. v. United States, 272 U. S., 658; Can- 
cellation of Rates and Routes via Short Lines, 245 I. C. C., 183, 
185.’’ (Page 321). (Italics supplied.) 


In passing upon the level of the rates, the Commission said: 


‘‘There is no evidence with respect to the level of the present 
joint rates or the combination rates which would become effective 
upon cancellation of the joint rates. It may be assumed, however, 
and it is implied from the record, that the combination through 
rates are higher than the joint rates. The burden is upon the re 
spondents to show that the rates which would become applicable as 
a result of the proposed change in rates would be just and reason- 
able. This burden has clearly not been sustained.’’ (Page 322). 


In Planters Nut & Chocolate Co., 31 M. C. C., 719, the Commission 
by a 9 to 2 vote held that a carrier was under an obligation to accept 
interchange traffic from a connecting carrier with whom it had joint 
routes and rates. One carrier had canceled its joint rates, and Commis- 
sioner Lee dissented upon the ground that the findings should not have 
been applied to that carrier because the through route with it had been 
closed. 

In Kingan v. Olson, 32 M. C. C., 10, the Commission (Division 5, 
Eastman not participating) dealt with a case where the aggregate of 
the local rates of two carriers produced lower charges than the published 
through rate, in the following manner: 


“‘The tariffs naming the joint rates contain no provision re- 
quiring or permitting a lower or different rate to apply. In the 
absence of appropriate tariff provisions to the contrary, a specific 
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joint rate between those two points is the only legal rate on the par- 
ticular commodity over authorized routes between those points, 
even though some combination of intermediate rates may produce 
lower charges. This is the established rule in the construction of 
rate tariffs of railroads under Part I of the act. Ingalls v. Maine 
Central R. Co., 24 Fed. (2nd), 113; Morgan v. Missouri, K. & T. 
Ry. Co., 12 I. C. C., 525; North American Cement Corp. v. Western 
Maryland Ry. Co., 129 I. C. C., 90. No provisions of Part IT of the 
act require a departure from this long-established rule. 

‘‘Complainant submitted no evidence concerning the reason- 
ableness of the assailed rates except the fact that they exceeded the 
corresponding aggregate of intermediate rates. Part II does not con- 
tain an aggregate-of-intermediate-rates provision as does Part I 
(Section 4). But prior to the enactment of that provision in 1910 
(Mann-Elkins Act), the Commission held that the burden of proof 
was upon rail carriers to defend the reasonableness of a joint 
through rate that exceeded the aggregate of intermediate rates be- 
tween the same points over the particular route. See Patterson v. 
Louisville & N. R. Co., 269 U. S., 1. The same principles that gov- 
erned rail rates under such circumstances prior to the 1910 amend- 
ment are applicable to similar conditions involving motor-carrier 
rates. Therefore the assailed joint rates are presumed to have been 
unreasonable to the extent that they exceeded the corresponding 
aggregate of intermediate rates. Defendants submitted no evidence 
to rebut this presumption.’’ (Pages 11 and 12.) 


Hausman Steel Co. v. Seaboard Freight Lines, Inc., 32 M. C. C., 31 
(Division 5, Eastman not participating), dealt specifically with Section 
216, Part II, quoted in the decision on page 34: 


‘‘The only provisions in Part II of the act relative to the es- 
tablishment of routes by motor common carriers of property are 
contained in Section 216(c), which reads in part as follows: 


‘* €Common carriers of property by motor vehicle may establish 
reasonable through routes and joint rates, charges, and classi- 
fications with other such carriers or with common carriers by 
railroad and/or express and/or water; ... In case of such joint 
rates, fares or charges it shall be the duty of the carriers parties 
thereto to establish just and reasonable regulations and prac- 
tices in connection therewith, and just, reasonable and equitable 
divisions thereof as between the carriers participating therein 
which shall not unduly prefer to prejudice any of such partici- 
pating carriers.’’’ (Italics supplied by the Commission.) 


The background of that section of the law above quoted was dis- 
cussed by the Commission in the following language: 


‘‘There is sound reason for the clearly expressed intent of 
Congress to relieve motor common carriers of property of the duty 
of establishing joint rates and through routes with other such car- 
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riers. The operation of such carriers differs in many important re. 
spects from railroad operation. Many of them render a specialized 
service in the transportation of a limited number of commodities; 
some of them operate over irregular routes between points within 
a territory, rather than over regular routes between specific points; 
and there is a striking lack of uniformity in the types of equipment 
they operate, in their financial responsibility, and in their ability 
to provide service. Undoubtedly, Congress legislated with respect 
to motor common carriers of property in the light of these well- 
known facts and accordingly made it clear that such carriers were 
not required to establish joint rates and through routes.’’ (Page 36.) 


Upon the question of the creation of a joint route, the Commission 


‘“However, by accepting the first shipment and routing it over 
their lines, defendant indicated that they maintained a route from 
and to the considered points. We think this is a reasonable holding, 
inasmuch as Seaboard, when it accepted the first shipment, could 
have informed complainant that no route in connection with Kee. 
shin was available, if such was the fact. When a shipment is ten- 
dered to an initial motor common carrier, such carrier clearly is 
bound to inform the shipper of its inability to forward the ship- 
ment beyond its lines, because of the lack of joint rates or through 
routes with other carriers, if such lack exists. 

**Tt has long been held that a through route may exist in the 
absence of a joint rate. A through route has been defined as ‘a 
continuous line of railway formed by an arrangement, express or 
implied, between connecting carriers,’ Through Routes and Through 
Rates, 12 I. C. C., 163; and as ‘an arrangement, express or implied, 
between connecting railroads for the continuous carriage of goods 
from the originating point on the line of one carrier to the desti- 
nation on the line of another,’ St. Louis 8. W. Ry. Co. v. United 
States, 245 U. S., 186. The fact that a shipment moves through 
to destination without the intervention of the shipper at junction 
points has been considered as evidence of the existence of a through 
route. See Baer Bros. Mercantile Co. v. Missouri Pac. Ry. Co., 17 


I. C. C., 225. In Through Routes and Through Rates, supra, it was 
said : 


‘** «Tt is therefore evident that such incidents as the billing, 
the transfer from one carrier to another, the collection and di- 
vision of transportation charges, the use of a proportional rate 
to or from junction points or basing points, and other like in- 
cidents of the transaction may properly be depended upon for 
guidance as to the existence of a through route.’ 


“*It appears that no bill of lading was issued in the instant 
case. However, a through bill of lading is not necessary to evi- 
dence the existence of a through route. In Cincinnati, N. O. & T. 
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P. Ry. Co. v. Interstate Commerce Commission, 162 U. S., 184, it 
was held: 


** “All we wish to be understood to hold is, that when goods 
shipped under a through bill of lading from a point in one 
state to a point in another are received in transit by a common 
carrier under a conventional division of charges, such carrier 
must be deemed to have subjected its road to an arrangement for 
a continuous carriage or shipment within the meaning of the 
act to regulate commerce. When we speak of a through bill 
of lading, we are referring to the usual method in use by con- 
necting companies and must not be understood to imply that 
a common control, management or arrangement might not be 
otherwise manifested.’ ’’ (Pages 37 and 38.) (Italics supplied 
by the Commission. ) 


Having established that a through route existed, the obligation of 
the carrier is stated as follows: 


‘*Where such carriers do establish joint rates with other such 
carriers, or maintain through routes with other such carriers, it 
would seem to be the duty of the initial carrier, where it has a choice 
of routes available, ordinarily to forward a shipment over the lowest- 


rated route. To do otherwise might subject the initial carrier to 
a charge of exacting unjust and unreasonable rates, or of engaging 
in an unreasonable practice. Section 216 (b) of the act makes it 
the duty of every motor common carrier ‘to establish, observe, and 
enforce just and reasonable rates, charges, and classifications, and 
just and reasonable regulations and practices’ relating to the trans- 
portation it provides.’’ 


This case was followed by Frankfort Distilleries, Inc., v. Huber & 
Huber Motor Express, Inc. (which became the decision of the Commis- 
sion by operation of statute on December 6, 1942). Here the defendant, 
the originating motor carrier, was a party to two tariffs naming different 
rates on the same commodity between the same points. It was required 
to protect the lower of the rates, even though it was not shown that any 
earrier party to that tariff could have handled the shipment to desti- 
nation. The decision, after citing several cases to the effect that the 
carrier publishing a rate (here participating in an agency issue) must 
protect the same, said : 


‘In the instant case the defendant, Huber & Huber, has volun- 
tarily established through routes and joint rates on alcoholic liquors 
from Louisville to Fargo, pursuant to the provisions of Section 
216(c) of the act. In one tariff it maintained a rate of 103 cents 
while in another a rate of 129 cents. All of the shipments moved 
over the carriers party to the tariff naming the higher rate. As 
noted, the Commission has repeatedly held that a carrier responsible 
for the publication of a rate must protect it. Failure to protect the 
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rate of 103 cents in this instance would result in the exaction of 
unjust and unreasonable rates and would constitute an unjust and 
unreasonable practice. Such practices also might result in the giy- 
ing of unreasonable preference or advantage to a particular person 
or subjecting a particular person to unjust discrimination or undue 
and unreasonable prejudice or disadvantage in contravention of 
216 of the act.’’ (MC-C-315). 





REVENUE ACT OF 1943 DISTRIBUTED TO MEMBERS 


The new Revenue Act was sent out to our membership on June 14th, 
Additional copies of the Act may be obtained from the office of the 
Executive Secretary at 10¢ apiece. 





1. C. C. COMMISSIONERS’ SALARIES 


The House and Senate recently approved the conference report on 
the Independent Offices Appropriation Bill, H. R. 1762, which adopted 
a Senate amendment to increase the salaries of I. C. C. Commissioners 
from $10,000 to $12,000 per year, as provided by statute. 





MR. ERNEST I. LEWIS RETIRES 


The Interstate Commerce Commission has announced the retire- 
ment, at his request, of Ernest I. Lewis, Director of the Bureau of Val- 
uation. His retirement becomes effective September 1. Mr. Lewis 
will be succeeded by Mr. Robert A. Lacey, Head Auditor, Property 
Changes, and until September 1 Mr. Lacey will serve as Acting Diree- 
tor of the Bureau. 





COMMON CARRIER WAGES & RATES 


A release of the National War Labor Board dated May 30 states 
that Regional War Labor Boards should require common carriers and 
other public utilities to state whether they will seek to increase their 
rates or charges if. wage and salary increases are ordered or approved. 
“*If the answer is yes,’’ the Board states, ‘‘the wage or salary increase 
may not become finally effective until it is approved by the Director of 
Economie Stabilization or until the Regional Board is informed by the 
Office of Price Administration that such approval is not required since 
the wage or salary increase can be absorbed.’’ The Director of Economic 
Stabilization recently ruled that wage or salary increases which might 
affect rates or charges are subject to Executive Order 9250, the War 
Labor Board added. 





MOTOR CARRIER REPORTS WANTED 


Mr. Joseph A. Kline, 45 Milk Street, Boston, Massachusetts, desires 
to purchase a set of the Commission’s Motor Carrier Reports. Persons 
interested should communicate direct with Mr. Kline. 





O. D. T. Orders 


Leasing of Vehicles by Motor Carriers 


The Office of Defense Transportation has amended General Order 
ODT 17, relating to motor carriers for hire, to provide detailed pro- 
visions covering the leasing by one carrier of a vehicle to another carrier 
to avoid the empty movement of vehicles. The amendment, No. 4, an 
addition to ODT 17, reads as follows: 


§ 501.69 Loading and operating requirements. (a) * * * 

(5) Whenever an empty motor vehicle of a motor carrier is avail- 
able for lease or rental at a point or in an area which is ordinarily served 
by motor vehicles of such motor carrier following or preceding its use 
in the service of the motor carrier, such vehicle may be utilized, together 
with the services of driver and helper, or either, regularly employed by 
such motor carrier in connection therewith, by any other motor carrier 
or common carrier by motor vehicle without transfer of such driver or 
helper to the lessee’s payroll, to any point or points to which, or in an 
area within which, such lessee ordinarily operates motor vehicles: Pro- 
vided, That during such period of utilization of such motor vehicle the 
lessee shall assume direction and control of such motor vehicle and 
facilities, and, in respect of its operation, assume full responsibility to 
the general public and shippers and consignees, as the case may be, and 
shall display, or cause to be displayed, prominently on both sides of the 
leased vehicle, the name and address of the lessee preceded by the words 
‘operated by,’’ and, if a certificated or licensed motor carrier, its cer- 
tificate or permit number. A form of trip lease recommended by the 
Office of Defense Transportation for use pursuant to this subparagraph 
is set forth in Appendix No. 3 attached hereto. One copy of any written 
lease executed pursuant to this subparagraph shall be mailed by the 
lessee, postage prepaid, to the nearest District Office of the Division of 
Motor Transport, within twenty-four (24) hours after its execution. 

This amendment shall become effective June 16, 1943. 

(E. O. 8989, 9156; 6 F. R. 6725, 7 F. R. 3349) 
Issued at Washington, D. C., this 16th day of June 1943. 


JOsEPH B. EAsTMAN, 
Director, 
Office of Defense Transportation. 


APPENDIX No. 3 
(Recommended Form) 
TRIP LEASE OF MOTOR VEHICLE 


1. This trip lease is executed to enable lessor to comply with the 
requirements of certain general orders of the Office of Defense Trans- 
portation pertaining to the leasing or rental of empty motor vehicles. 

2. The lessor, represents that in the 

(name and business address) 
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course of normal operation lessor operated or intends to operate the 
motor vehicle.... hereinafter described from 


(city and state) 
carrier in the 


{city and state) (date) (contract or private) 

Praneportation Of ..........sccsssesecsccscssseeseee . Lessor further represents that 
(commodities ) 

except for this lease, the vehicle... described below would move empty 


(city and state) (city and state) 
3. The lessee, represents that said 
(name and business address) 
carrier, and normally transports 
(common, contract, private) 
in lessee’s own motor vehicle.... from and to the points 
(commodities ) 
covered by this lease, and that lessee enters into this lease to conserve 
lessee’s motor vehicle...., and to aid in a more efficient utilization of 
lessor’s motor vehicle.... . 
4. The term of this lease shall be for the duration of one single trip 
from . The motor vehicle... 
(city and state) (city and state) 
described herein shall be delivered to lessee at 
(st. address, city and state) 
, and shall be redelivered to the lessor at 


The maxi- 
(street address) — (city and state) (time) (date) 
mum load permitted shall be pounds. The minimum load 
required shall be pounds, unless the commodity is of light 
density, in which case the total space available for a load shall be the 
minimum. The commodities to be transported aTe ...........sccccsesesesesseees 
The origin of lessee’s movement is , and the last 
(city and state) 
destination of lessee’s mOvemeENt iS .............cceccceeseesseseeesees ; 
(city and state) 
5. The compensation to be paid the lessor by the lessee for the lease 
of the vehicle.... described herein shall be as follows: 
(a) Truck or tractor rental miles at 
IID Bis dcisnciadeaeines 
(b) Semi-trailer rental miles at 


(ce) Trailer rental 

(d) If, through no fault of the lessor, the vehicle.... is (are) not 
redelivered by lessee to lessor at the time shown in paragraph 4, lessee 
agrees additionally to compensate lessor for the use of said vehicle... 
at the rate of $ per hour for the period of delay in redelivering. 

6. Lessor, during the term of this lease, shall fully maintain and 
service the vehicle.... described herein, provide gas, oil, tires, and other 
equipment necessary to operate the vehicle... . 
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7. Lessee agrees to use 
(name and address of driver) 
Social Security No. is , on the basis of 
cents per mile or cents per hour, and 
(name and address 
, whose Social Security No. is 


cents per mile or cents per hour: 
Provided, That if said driver.... or helper is (are) required to work be- 
yond the time for redelivering the vehicle.... as provided in paragraph 
4, lessee agrees to pay additional compensation at the rate of 
cents per hour for each driver, and at the rate of cents per hour 
for the helper, for such excess period. 

8. During the term or period of this lease, the vehicle.... described 
herein shall be operated only by the driver.... named in paragraph 7, and 
the lessee shall assume full direction and control of the vehicle.... and 
facilities, and, in respect of its or their operation, shall assume full re- 
sponsibility to the general public, shippers and consignees, as the case 
may be. The lessee shall also display prominently on both sides of the 
vehicle.... described above (on tractor only where tractor-trailer is in- 
volved) the name of the lessee preceded by the words ‘‘ Operated by.’’ 

9. The following is a description of the motor vehicle.... covered by 
this lease : 

(a) Truck or tractor No. ............ Sl » - SE. secre ‘ 
WORD cccchcsincee . Type of body ............ . Serial No. ............ . License No. 


o | FIP sicnsiiatcans TEE Sie . Year 

PRR LA . Type of body ............. Serial No. ............. License No. ......0 » 
(ce) Trailer No. ............ . TP au EE . Year 
Type of body ............. 5 OE FeO. ecstcceste . License No. 


vented by action of governmental authority, such action shall operate 
as a cancellation of this lease. 

11. This lease is executed in triplicate. One copy is to be retained 
by each of the parties hereto, and one copy is to be mailed by the lessee, 
postage prepaid, to the nearest district office of the Division of Motor 
Transport, Office of Defense Transportation, within twenty-four (24) 
hours after its execution. 

12. The lessor and lessee hereby agree to the above stated terms, 
conditions and representations. 














Rail Transportation 
By F. F. Estes, Editor 


I. C. C. Refuses to Reopen Ex Parte No. 148 


The Interstate Commerce Commission, in an order made public 
on May 3, denied petitions filed by the American Trucking Associations, 
Ine., Middle Atlantic States Common Carrier Conference, Inc., and De- 
troit and Cleveland Navigation Company, seeking to have excepted 
from the operation of the Commission’s findings and order dated April 
6, 1943, all less-than-carload or any-quantity rates, or rates on mer- 
chandise traffic, either upon reconsideration or after further hearing. 
A petition filed by the East St. Louis Junction Railroad Company re- 
questing amendment of the order so as to exempt therefrom petitioner’s 
charges and to require the continuance by connecting carriers of ab- 
sorptions of its switching charges also was denied. 





Commission Denies Petition of Jacksonville Port Terminal Operators 
Association in Ex Parte No. 148 


On May 10 the Interstate Commerce Commission, by order in Ex 
Parte No. 148, Increased Railway Rates, Fares and Charges, 1942, de- 
nied petition of the Jacksonville Port Terminal Operators Association 
which sought to have excepted from the operation of the Commission’s 
findings in report on further hearing and order dated April 6, 1943, the 
port charges published in Agent Hoke’s Port Charges Tariff I. C. C. No. 
834. 





Rhode Island Commutation Rates 


The Interstate Commerce Commission on May 7, made public an 
order effective on May 15, vacating its order of December 17, 1942, in 
the Rhode Island Commutation Fare case which had required respond- 
ents to establish increases in commutation fares for the intrastate trans- 
portation of passengers within that State. The new order resulted from 
the recent decision of the Commission in Ex Parte 148, revoking in- 
creases in commutation fares subject to further investigation. 





Interstate Commutation Fares Investigations 


The Interstate Commerce Commission made public on May 20, 
four orders instituting investigations into interstate commutation fares. 
Hearing dates will be announced later. They resulted from the recent 
decision of the Commission in Ex Parte 148, revoking the increases 
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that had been granted in commutation fares and leaving each one open 
for further inquiry. The four orders follow: 

No. 28972, Interstate Commutation Fares—New England. This 
applies to interstate commutation fares between points within the New 
England States of Maine, New Hampshire, Vermont, Connecticut, Mas- 
sachusetts, and Rhode Island. 

No. 28973, Interstate Commutation Fares—New York. This applies 
to commutation fares between points in New York State, and from 
points in New York State to points in other states. 

No. 28974, Interstate Commutation Fares—Chicago, IIl., District. 
This applies to such fares to and from points in the Chicago District. 

No. 28975, Interstate Commutation Fares, Philadelphia, Pa., and 
Camden, N. J., District. In view of the new order in the Illinois fare 
ease, the Commission set aside the order of Feb. 6, 1943 in Docket 28943; 
Illinois Intrastate Commutation fares and denied a supplemental petition 
in Docket No. 11703, in the matter of intrastate fares within the State 
of Illinois, filed by the Chicago and North Western Railway Company 
seeking to have the Commission institute an investigation into com- 
mutation rates, fares and charges and certain round-trip fares appli- 
cable within the State of Illinois. 





Materials and Supplies Inventory Waived in 1943 


Due to the acute shortage of experienced personnel on the rail- 
roads, the Interstate Commerce Commission in an order made public 
on May 25, waived the requirements in the accounting classifications 
appearing as Note B to Account 716 Material and Supplies requiring 
the taking of an inventory of materials and supplies in the current year. 





The Tap Line Case 


Modifying its eighth supplemental order in I. and 8S. No. 11, The 
Tap Line Case, the Commission, division 3, has entered an order pro- 
viding for the payment of $7.35 a car on shipments originating prior 
to May 15, 1943, and $6.93 a car on and after that date, on cars deliv- 
ered by the Warren & Ouachita Valley Railway Co. to the Missouri 
Pacific, at Warren, Ark. The payments were provided on cars of lum- 
ber destined to points in Illinois, Indiana and the southern peninsula 
of Michigan on, north and west of the lines of the C. C. C. & St. L., 
through Indianapolis, Ind., to Cleveland, O. The same charges were 
provided on like traffic destined to points in Texas on and south of a 
line beginning at Texarkana, Ark.-Tex., traversing the lines of the. St. 
Louis-Southwestern to Fort Worth, Tex., and the lines of the Texas & 
Pacific thence to El Paso, Tex. 

The order said it appeared that the distance from Warren to points 
in Texas generally and the southwest, except the Texas Panhandle, over 
the Missouri Pacific and its connections, were shorter than over the Rock 
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Island and its connections. The arrangements desired between the 
Missouri Pacific and the Warren & Ouachita would encourage the use of 
the shorter distances over routes via the connection at Warren and thus 
conserve equipment, said the order. 

The order required the Missouri Pacific to file with the Commis. 
sion, within 10 days following any change made in its divisions with 
the Warren & Ouachita Valley copies of its division sheets with the 
latter. It further provided that the division was to be ‘‘the net amount 
that may be paid out of the trunk line rates from the junction at War. 
ren, and when the rates from points on the line of petitioner (Warren 
& Ouachita) are made by an addition of an arbitrary, the amount of 
that arbitrary shall accrue to the petitioner.’’ The order is to be ef. 
fective for the duration of the war and six months thereafter. The 
present division on the Warren traffic was $4.29 a car, the order stated. 





Amendment 9 to Service Order No. 80 


Division 3 of the I. C. C. has issued amendment 9 to Service Order 
No. 80, effective May 15. Text of the amendment follows: 

‘‘It is ordered, That the following persons are hereby designated 
and appointed as Agents of the Commission to issue permits for the 
movement of grain under the terms of this order at the following mar- 
kets : 


W. T. Macauley Hutchinson, Kansas. 

R. A. Wallace Salina, Kansas. 

D. L. Mullen Wichita, Kansas. 

F. A. Hague Enid, Alva, El Reno, Blackwell and 
Medford, Oklahoma. 

G. H. Rogers Dallas, Texas. 

E. B. Wooten Fort Worth, Texas. 

C. M. Goodnight Amarillo, Plainview, Lubbock, and 
Hereford, Texas. 

Lloyd C. Stone Ogden and Salt Lake City, Utah. 

H. G. Mundhenk Denver, Ft. Collins, Greeley, Loveland, 


Longmont, Pueblo, Lamar, and Ft. 
Morgan, Colorado. 

L. C. Fowler Portland, Oregon. 

Sevarino Ursic Seattle, Washington. 





Amendment No. 10 to Service Order No. 80 


Division 3 of the I. C. C. has amended its Service Order No. 80, 
effective June 10. The text of the amendment appears below: 


**It is ordered, That, 
Paragraph 2 of Service Order No. 80, as amended, is hereby amend- 
ed to read as follows: 
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That no common carrier by railroad shall supply or move a car to 
be loaded, or loaded with grain, consigned or reconsigned to the markets 
hereinafter designated, or to such other markets as may be designated 
from time to time by the Commission, except that such carriers may sup- 
ply or move cars loaded with grain consigned or reconsigned to such 
markets upon permit, or upon notice dispensing with permits, for place- 
ment or movement, issued by a person to be designated by this Com- 
mission as its agent to exercise its directions as to car service. Each of 
such permits shall specify the number of cars which may be forwarded 
under said permit and no common carrier by railroad shall forward 
shipments in excess of the number of cars so specified. Each permit 
shall also state a certain date upon which said permit shall expire and 
such expiration date shall be not more than fifteen days after the date 
of issue, and after the expiration date no common carrier by railroad 
shall forward any shipments under the authority of said permit. All 
unused permits shall be surrendered and returned to the issuing permit 
agent immediately upon expiration. Such agent shall be a member of 
the grain permit committee. The Commission’s agent shall exercise the 
authority to issue permits under the terms and directions of this order, 
and he will consult and advise with the other members of the grain per- 
mit committee. 

“It is further ordered, That John M. Trenholm is hereby substi- 
tuted for C. E. Garner as agent of the Commission to issue permits 
for the movement of grain at the Memphis, Tennessee, market under 
the terms of this order as amended: 

That the town of Quimby, Iowa, be cancelled from the Des Moines 
Iowa, Market area and included in the Sioux City, Iowa, market area; 

That the town of Shelby, Ohio, be cancelled from the Painesville, 
Ohio, market area.’’ 





Amendment | to Service Order No. 115 


The Interstate Commerce Commission has released Amendment 1 
to Service Order No. 115, suspending tariffs of certain railroads inso- 
far as they pertain to diversion, reconsignment, etc. of cars of fresh 
or green fruits and vegetables. 





Amendment 1 to Service Order No. 118 


Division 3 of the Interstate Commerce Commission amended its 
Service Order No. 118, by extending the date of expiration to June 1, 
1943. 





Service Order No. 118-A 


Division 3 of the I. C. C. on May 18, issued its Service Order No. 
118-A, vacating Service Order 118. 
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Service Orders 120 and 121 Reinstated and Suspended Again 


The Interstate Commerce Commission, on June 1, reinstated Ser- 
vice Orders 120 and 121, originally issued April 30, but suspended on 
May 3 when the coal miners resumed, work. The reinstated orders, Nos, 
120-M and 121-B, the former dealing with bituminous, and the latter 
with anthracite coal, provided that coal could not be delivered (with 
certain exceptions) to any consumers holding ten days’ or more supply 
on hand. These orders were, however, again suspended on June 4, due to 
the prospects of the miners resuming work on Monday, June 7. 

Among the movements exempted from the orders were all-rail coal 
to Canada, coal for export, coal moving to a connecting carrier, and 
coal produced by mines operating after May 31. 

Similar orders of the War Production Board, M-316 and M-318, 
originally issued on May 3, were likewise reinstated and suspended 
contemporaneously with the I. C. C. orders. 





Service Order No. 122 


Division 3 of the I. C. C. released its Service Order No. 122, on 
May 8, 1943, effective at 12:01 A. M., May 10, 1943. The text of the 
order follows: 

*‘It appearing, That an increased movement of coal from mines on 
the following railroads: The Chesapeake and Ohio Railway Company, 
Louisville and Nashville Railroad Company, Norfolk and Western Rail- 
way Company, and the Virginian Railway Company, has materially 
reduced the available car supply on those roads; the Commission is of 
the opinion that an emergency exists requiring immediate action to pre- 
vent shortage of railroad equipment; 


‘*Tt is ordered, That: 

‘“Title 49—Transportation and Railroads 
‘Chapter I—Interstate Commerce Commission 
‘‘Subchapter A—General Rules and Regulations 


**Part 95—Car Service 


**§ 95.13 Coal Cars (a) Cars to be Returned Empty. The Illinois 
Central Railroad Company is hereby ordered not to use after being un- 
loaded and to return empty all coal cars (hopper cars and gondola cars 
having sides not less than 38 inches in height) owned by The Chesapeake 
and Ohio Railway Company, Louisville and Nashville Railroad Com- 
pany, Norfolk and Western Railway Company, and The Virginian Rail- 
way Company to such home lines either via the direct route or via the 
service route (route of the loaded haul). The operation of all car ser- 
vice rules, insofar as they conflict with the provisions of this order, is 
hereby suspended. 

(b) Special and General Permits. The provisions of this order 
shall be subject to any special or general permit issued by the Director 
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of the Bureau of Service, Interstate Commerce Commission, Washing- 
ton, D. C., to meet specific needs or exceptional circumstances. (40 Stat. 
101, Sec. 402, 41 Stat 476, Sec. 4, 54 Stat 901; 49 U. S. C. 1-(10)-(17)).”’ 





Service Order No. 122-A 


Division 3 of the I. C. C. on May 17, issued its Service Order No. 
122-A, vacating Service Order 122. 





1. C. C. Service Order No. 123 


The Interstate Commerce Commission issued Service Order No. 
123, effective May 14, prohibiting reicing of cars, loaded with potatoes, 
at any point in the States of Alabama, California, Florida, Georgia, 
Louisiana, Mississippi, North Carolina, South Carolina, Tennessee, or 
Virginia, when originating in said states. Amendment 1 to the order, 
effectve May 20, was also issued. 





Service Order No. 124 


Division 3 of the I. C. C. has issued its Service Order 124, effec- 
tive May 21, placing the movement of potatoes from Alabama and 
Florida under permit. 

On June 5, Service Order 124 was vacated and set aside by issuance 
of Service Order 124-A. 





Service Order No. 125 


Division 3 of the I. C. C. on May 23 issued its Service Order No. 
125 authorizing diversion of traffic due to flood conditions. 





Car Hire Settlement Under |. C. C. Service Orders 


The Operating-Transportation Division of the A. of A. R. has 
announced that, due to the fact Service Orders of the Interstate Com- 
merce Commission, under present day conditions will not carry a pro- 
vision, as heretofore, that the settlement of mileage and per diem shall 
be based on the original routes, Circular No. T-133 will not be applicable 
to such situations. 





ABANDONMENTS AUTHORIZED 


BUFFALO & SUSQUEHANNA RAILROAD CORPORATION, ET AL.—Finance Docket 
No. 13988—Authorized to abandon a line of railroad extending 
from a point near Sinnemahoning northeasterly through Wharton 
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to a point near Burrows, 44.46 miles, referred to as main line, and 
the so-called Austin branch line extending from Wharton north- 
westerly to Austin, approximately 9 miles, all in Cameron and Pot- 
ter Counties, Pa. Abandonment of operation of these lines of rail- 
road by the Baltimore & Ohio Railroad Company also authorized. 
The certificate was issued upon the following conditions: 

**1. If any employee of the Baltimore and Ohio Railroad Company, 
hereinafter referred to as the applicant, who was employed by it on 
July 18, 1942, the date of the actual abandonment of the lines in- 
volved in this proceeding, and who as a result of such abandonment 
thereafter in any one of the succeeding 36 months earns or earned 
compensation, or receives or received benefits under the Railroad 
Unemployment Insurance Act, amounting to less than one-twelfth 
of the total compensation received by him from the applicant in the 
12 months in which he worked prior to the date of such abandon- 
ment, the applicant shall pay to him the difference between the com- 
pensation earned or the benefits received, or both, and the one- 
twelfth mentioned. The period within which such difference, or 
allowance, shall be paid shall not exceed 36 months following July 
18, 1942, but not longer than the period during which the employee 
worked for the applicant immediately prior thereto. The allowance 
shall cease prior to the expiration of the said 36 months in the event 
of the failnze of the employee, without good cause, to accept a posi- 
tion with any employer, the duties of which he is qualified to per- 
form, or in the event of his resignation without good cause, or dis- 
missal for good cause, from any position, or upon his death, or 
retirement on pension. The employee, or his representative, and the 
applicant should agree upon a procedure by which the applicant 
shall be currently informed of the wages earned by him in employ- 
ment other than with the applicant, or the benefits received. 

**2. No employee affected by the abandonment herein permitted 
shall be deprived during the 36 months following July 18, 1942, of 
benefits attached to his previous employment, such as free trans- 
portation, pensions, hospitalization, relief, ete., under the same con- 
ditions and so long as such benefits continue to be accorded to other 
employees on his home road, in active service or on furlough, as the 
case may be, to the extent that such benefits can be so maintained 
under present authority of law or corporate action or through future 
authorization which may be obtained. 

“*3. In the event any dispute or controversy arises with respect 
to the protection afforded by the foregoing conditions which can- 
not be settled by the applicant and the employee, or his authorized 
representative, within 30 days after the controversy arises, it may 
be referred by either party to an arbitration committee for con- 
sideration and determination, the formation of which committee, its 
duties, procedure, expenses, etc., shall be agreed upon by the ap- 
plicant and the employee, or his duly authorized representative. 
“*4. The foregoing conditions shall not preclude an agreement be- 





JUNE, 1943 947 


—_—— 





tween the applicant and the employee, or his representative, fixing 
the protection to be afforded the employee.’’ 


(CHESAPEAKE & OHIO RAILWAY COMPANY—F inance Docket No. 14195— 
Certificate issued permitting abandonment of its so-called Peter 
Cave Fork subdivision extending from a connection with another 
branch line of the applicant’s at Fork Junction to the end of the 


line west of Alkol, approximately 1.99 miles, in Lincoln County, W. 
Va. 


CLEVELAND & PITTSBURGH RAILROAD COMPANY—F inance Docket No. 14164 
—Authorized to abandon that portion of the so-called Tuscarawas 
branch line of railroad extending from a point at or near New 
Philadelphia to the terminus of the line in the vicinity of Roswell, 
approximately 5.53 miles, in Tuscarawas County, Ohio. Abandon- 
ment of operation of this branch line by the Pennsylvania Railroad 
Company, lessee, also authorized. 


NASHVILLE, CHATTANOOGA & ST. LOUIS RAILWAY—Finance Docket No. 
14017—Authorized to abandon the branch line of railroad, known 
as the Rome branch, extending from Kingston to Rome, approxi- 


mately 17.70 miles, in Bartow and Floyd Counties, Ga. Condition 
prescribed. 


Finance Docket No. 14148—Certificate issued permitting abandon- 
ment of the portion of its main line extending from a point at or 
near Denver to a point at or near Camden, approximately 10.05 
miles, and authorizing acquisition and operation of a line extend- 
ing between the same points, 10.73 miles, to be constructed by the 
Tennessee Valley Authority, in lieu of the abandoned line, in 
Humphreys and Benton Counties, Tenn. 





FINANCING 


BALTIMORE & OHIO RAILROAD COMPANY—Finance Docket No. 14208—Au- 
thorized to assume obligation and liability in respect of not ex- 
ceeding $3,500,000 of Baltimore & Ohio Railroad equipment-trust, 
series-M, certificates, to be issued by the Girard Trust Company, as 
trustee, and sold at 100.125 and accrued dividends in connection 
with the procurement of equipment. 


CHESAPEAKE & OHIO RAILWAY COMPANY—Finance Docket No. 14162— 
Authorized to assume obligation and liability in respect of not ex- 
ceeding $5,200,000 of Chesapeake & Ohio Railway equipment trust 
of 1943, 134-percent serial equipment-trust certificates, to be issued 
by the Guaranty Trust Company of New York, as trustee, and sold 
at 99.26 percent of par and accrued dividends in connection with 
the procurement of certain equipment. 


DENVER & RIO GRANDE WESTERN RAILROAD COMPANY—F inance Docket No. 
9777—Granted authority to purchase 147 shares of capital stock of 
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the Rio Grande Motor Way, Inc., to be pledged to the R. F. C. ag 
further security for existing loans. 


GULF, MOBILE & OHIO RAILROAD COMPANY—Fiinance Docket No. 14183— 
Authority granted to issue not exceeding $662,062.39 of promissory 
notes in evidence of, but not in payment of, the unpaid principal 
on certain equipment contracts. 


KANSAS CITY SOUTHERN RAILWAY COMPANY—F nance Docket No. 14194— 
Authority granted to issue $1,179,806.51 of promissory notes, in 
evidence of, but not in payment for the unpaid principal on cer- 
tain equipment contracts. 


NEW YORK CENTRAL RAILROAD COMPANY—Finance Docket No. 14200— 
Authorized to assume obligation and liability in respect of not ex- 
ceeding $5,300,000 of New York Central Railroad equipment trust 
of 1943, 2-percent equipment-trust certificates, to be issued by the 
First National Bank of the City of New York, as trustee, and sold 
at 99.279 percent of par and accrued dividends in connection with 
the procurement of certain equipment. 





ACQUISITIONS AUTHORIZED 
SEABOARD AIR LINE RAILWAY COMPANY RECEIVERS ET AL.—Finance Docket 


No. 14142—Acquisition by Legh R. Powell, Jr., and Henry W. 
Anderson, receivers of the Seaboard Air Line Railway Company, 
and the Gainesville Midland Railroad Company, of joint use of 
the railroad and properties of the Athens Terminal Company, in 
Clarke County, Ga., approved and authorized. 


WABASH RAILROAD COMPANY—F'inance Docket No. 14150—Certificate is- 
sued authorizing acquisition by the Wabash Railroad Company of 
the line of the Wabash-Hannibal Bridge Company extending across 
the Mississippi River between Hannibal and East Hannibal, ap- 
proximately 2.951 miles, in Marion County, Mo., and Pike County, 
Tl. 





Great Northern Switching Practice 


The Great Northern Railway Co. has filed a petition for postpone- 
ment of the effective date (June 21) of the order of division 3, and for 
reconsideration by and re-argument before the entire Commission of 
the decision in No. 28536, Albers Bros. Milling Co. vs. Great Northern 
Railway Co. and the Northern Pacific Terminal Co. of Oregon. 

The petitioner declared that if the decision were allowed to stand, 
present absorption practices would eventually have to be discontinued 
by it and all other railroads at Portland, and on all traffic on all rail- 
roads throughout the west. That, it said, for the reason that if it vio- 
lated section 3 for a carrier to make delivery on its own trackage at a 
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station beyond, without the addition of a switching charge, while it re- 
fused to absorb non-competitive switching at an intermediate station, 
it must ‘‘certainly follow that to absorb competitive switching at a 
station beyond similarly does so.’’ Such a requirement of absorbing 
connecting line switching would, in addition to upsetting the long 
established switching rules and practices of all western railroads, the 
petitioner said, overrule a long line of the Commission’s cases. 





Steam Railway Accidents 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has released its preliminary summary of steam railway accidents for 
the three month period ending March, 1943 compared with the same 
period of 1942. 

The statement shows that in the first quarter of 1943 there were 
4,427 train accidents with 14,576 persons injured and 1,210 killed. In 
the same period in 1942 there were 3,108 accidents with 10,508 injured 
and 1,193 killed. 





Chicago, Rock Island & Pacific Reorganization 


Federal Judge Michael L. Igoe has signed an order remanding the 
reorganization case of the Chicago, Rock Island & Pacific Railway Co. 
to the Interstate Commerce Commission for further consideration of 
two main points. 

In a lengthy review of the Rock Island’s case, Judge Igoe sum- 
marized the current status of the road’s reorganization plan. 

‘‘There are two matters which the court believes deserve further 
consideration by the Commission,’’ he said. 

‘*First, the plan provides for issuance of $11 million first mortgage 
bonds, which may be sold or pledged to provide new money. The greatly 
increased cash on hand since the plan was certified will make unneces- 
sary the sales or pledge of said bonds. Their distribution to such classes 
of creditors and in such proportions as the Commission’s judgment shall 
approve, should be considered. 

‘*T wo, the effective date of the plan is January 1, 1942. In view 
of the time which must elapse before the plan can be put into effect, 
the effective date of the reorganization might well be left to be fixed by 
the reorganization committee in the light of the time when the reorganiza- 
tion securities will be available for delivery, but not earlier than Jan- 
uary 1, 1943, nor later than January 1, 1944.’’ 

Judge Igoe added that the nature and extent of the powers of the 
reorganized road’s managers are such as to make evident that the fu- 
ture welfare of the reorganized company will depend in no small meas- 
ure upon the decision and actions of the reorganization managers. 

‘*The court is of the opinion, that in order to assure fair and equit- 
able treatment of all the creditors, the appointment of the reorganization 
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managers should be subject to ratification by the court. The provision 
that the managers shall carry out the plan under the supervision and 
control of the court, does not lessen the necessity or desirability of rati- 
fication by the court, but rather the contrary. Adequate supervision 
and control are more likely to be effective where the power of ratifi- 
cation and the power of supervision are united.’’ 

As to objections by certain groups that the plan gives too liberal 
treatment to the R. F. C., Judge Igoe said that ‘‘upon the facts of record 
the court believes that while $2,500,000 is liberal, and that some lesser 
amount would not be open to valid objection, the question is one about 
which informed judgments might reasonably differ and the court will 
not substitute its judgment for that of the Commission.’’ 





Central Railroad of New Jersey Tax Case 


An adverse decision, which may cost the Central Railroad of New 
Jersey $10,101,520, has been handed down by the Third Cireuit Court 
of Appeals in Philadelphia. 

The Appeals Court ruling reversed a Camden, N. J., Federal Dis- 
trict Court decision which wiped out $10,101,520 in interest and pen- 
alties on ‘‘delinquent real estate taxes owed to the State of New Jersey 
by the carrier.’’ The principal amount of taxes involved was said to be 
$13,438,669 for the years 1932 to 1939 inclusive. 

The Court of Appeals did not rule on whether the money must be 
paid but sent the case back to the trial court with an order to withhold 
action until constitutionality of the railroad tax settlement act, passed by 
the New Jersey legislature in 1942, can be determined. 

David T. Wilentz, attorney-general, brought a test of the act in 
the Chancery Court of New Jersey, and appealed to the federal tribunal 
when the District Court, acting on petition of the trustees of the Jersey 
Central, ruled that the carrier did not have to pay the penalties and 
interest totaling more than $10,000,000. 

The Appeals Court held that the District Court’s ruling was pre- 
mature and suggested that the latter either wait for decision by the 
Chancery Court on constitutionality of the tax settlement laws or that 
the District Court give the state a full hearing on the question if delay 
by the State Court may be harmful to the road and its creditors. The 
Jersey Central has been undergoing reorganization under Section 77(b) 
in the District Court since October 1939. 





Cc. & O. Loses Tax Protest 


The 1941 assessment by the West Virginia Board of Public Works 
of Chesapeake and Ohio Railroad properties at $97,910,000 for taxation 
purposes has been upheld by the Cireuit Court at Fayettville, W. Va. 
The case was the third growing out of railroad protests of valuations 
fixed by the seven-member board headed by Gov. M. M. Neely at its 
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sion 1941 assessment session. Assessment increases totaling $60,500,000 for 
and West Virginia railroads were made in the first year of the board’s exist- 
‘ati- ence. The increase of more than $18,000,000 directed against the C. & O. 
sion brought its assessment to $97,910,100, making it the state’s biggest tax- 
tifi- payer. 

eral 

ord Interstate Commerce Commission Freight Study 

ws The aggregate value of freight transported by the Class I railroads 


in 1941 was $61,725,101,000; freight charges amounted $4,624,819,604 








” and the ratio of freight revenue to value of the commodities transported 
was 7.49 per cent, according to a study dealing with ‘‘ Freight Revenues 
and Value of Commodities Transported’’ by Class I railroads, made 
public on May 21, by the Interstate Commerce Commission’s Bureau of 
Transport Economies and Statistics. In 1939, when a previous study 

lew of this matter was made the value of commodities transported was 

urt $40,042,370,000; freight revenue was $3,375,863,000 and the ratio of 

freight revenues to value of the commodities transported was 8.43 per 
is- cent. The ratio in 1930 was 6.67 per cent, the value of commodities 
en- transported in that year having been $63,090,176,000 and the freight 
sey revenue $4,206,496,000. 

be 

be Revenue Freight Loadings 

: Loading of revenue freight for the week ended May 29, 1943, totaled 
852,518 cars. This was an increase above the corresponding week of 

‘i 1942 of 56,897 cars, or 7.2 per cent, and an increase above the same week 

nal heen of 50,735 cars or 6.3 per cent. Both 1942 and 1941 included 

oliday. 

ns Loading of revenue freight for the week of May 29 increased 9,184 
ears, or 1.1 per cent above the preceding week. 

ss. Miscellaneous freight loading totaled 382,797 cars, an increase of 

che 2,019 cars above the preceding week, and an increase of 19,025 cars above 

rat the corresponding week in 1942. 

ay Loading of merchandise less than carload lot freight totaled 98,375 

the cars, an increase of 1,564 cars above the preceding week, and an in- 

b) crease of 11,404 cars above the corresponding week in 1942. 

Coal loading amounted to 172,431 cars, an increase of 5,784 cars 
above the preceding week, and an increase of 14,616 cars above the cor- 
responding week in 1942. 

First Quarter Revenue Ton-Mile Freight Increases 

0 

‘a. In the first four months of 1943, Class I railroads performed 26 

ns percent more revenue ton-miles of service than in the same period of 1942. 

Compared with the first four months of 1939, the freight service per- 
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formed by American railroads in the first one-third of 1943 was 138 
per cent greater. 


The following table summarizes revenue ton-mile statistics for the 
first four months of 1943 and 1942. 


Revenue Ton-Miles of Freight 


Per Cent 
Month 1943 1942 increase 
2 months 109,565,792,000 83,773,075,000 30.8 
March a 61,000,000,000 48,255,531,000 26.4 
April b 59,000,000,000 49,997,495,000 18.0 








4 months 229,565,792,000 182,026,101,000 26.1 


a Revised Estimate 
b Preliminary Estimate 





Railway Employees 


Class I railway employees in April, 1943, numbered 1,345,021, an 
increase of 8.39% over April 1942, and 1.61% over the preceding month 
of March, 1943, according to statement of the Interstate Commerce 
Commission. 





Railroad Equipment 


Class I railroads on May 1, 1943, had 34,262 new freight cars on 
order, according to announcement of the Association of American Rail- 
roads. On the same date last year they had 59,328 on order. Of the 
total number on order May 1 this year, there were 3,500 plain box, 2,525 
automobile box; 7,739 gondola; 18,481 hopper; 200 stock and 1,817 flat 
cars. 

The railroads had 893 new locomotives on order on May 1 this year, 
which included 394 steam, nine electric, and 490 Diesel locomotives, com- 
pared with 985 locomotives of all types on order May 1, 1942. 

During the first four months of 1943, Class I railroads put 6,260 new 
freight cars in service, compared with 37,741 in the same period last 
year. Those installed in the four months of 1943 included 1,901 hopper, 
2,948 gondola, 979 flat, 135 automobile box, 269 plain box, one stock and 
27 miscellaneous freight cars. Also put in service during the first four 
months of this year were 213 new locomotives, of which 160 were steam, 
nine electric, and 44 Diesel. New locomotives installed in the same period 


last year totaled 237, of which 96 were steam and 141 were electric and 
Diesel. 
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New Freight and Passenger Record Estimated in 1943 


The combined physical volume of commodity and passenger trans- 
portation in 1943 is expected to exceed the record high of last year by 
approximately 16 percent, the Department of Commerce estimates. 

‘‘Last year, rising demands of the war economy for commodity 
transportation and passenger travel,’’ an announcement said, ‘‘resulted 
in sharp increases in all forms of transport over 1941 levels and the De- 
partment of Commerce index of total volume of transportation reached 
the peak leve] of 179 (1935-39—100). 

‘‘During the first quarter of 1943 the combined aggregate of pas- 
senger-miles and ton-miles was 28 percent above the same period of 
last year. With many types of transport agencies utilizing their equip- 
ment at capacity or near capacity, gains during the remainder of this 
year cannot be expected to continue as high as 28 percent. 

‘‘Total commodity transportation this year—measured by the De- 
partment of Commerce index of ton-miles—is expected to increase by 12 
percent. 

“In 1942 the index for total passenger transportation—by rail, air, 
motor bus and local transit—increased by 45 percent over 1941. In 
the first quarter of this year the increase was 52 percent over the cor- 
responding quarter of 1942. For 1943 as a whole passenger transporta- 
tion is expected to be almost one-third above the 1942 record. 


‘*Based on the 1943 expected shipments of industrial and agricul- 
tural products, railroad net ton-miles are expected to aggregate 710 bil- 
lions, compared with 638 billions in 1942, a rise of 11 percent. For the 
first quarter of this year rail ton-miles were 25 per cent above the same 
quarter of 1942, but gains made during the remainder of the year are 
expected to be measurably less.’’ 





Railroad Income 


Class I railroads of the United States in the four months ended 
April 30, 1943, had a net railway operating income, before interest and 
rentals, of $468,119,128, compared with $323,278,277 in the same period 
of 1942, according to reports filed by the carriers with the Bureau of 
Railway Economies of the Association of American Railroads. 

Those same railroads in the first four months of this year had an 
estimated net income, after interest and rentals, of $293,700,000 com- 
pared with $149,419,932 in the corresponding period of 1942. 

In the twelve months ended April 30, 1943, the rate of return on 
property investment averaged 6.01 per cent compared with a rate of re 
turn of 4.02 per cent for the twelve months ended April 30, 1942. 
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Passenger Traffic Statistics 


The Bureau of Transport Economics and Statistics of the I. C. ¢, 
has released statement No. M-250 showing passenger traffic statistics of 
Class I steam railways in the United States for the two months ended 
with February 1943 as compared with a similar period in 1942. The 
aggregates and averages as shown on the statement are as follows: 


AGGREGATES 
% 
1943 1942 Change 

Passenger Revenue 

In Coaches $ 123,970,599 $ 50,785,210 +1441 

In Parlor & Sleeping Cars 85,621,151 51,651,330 + 658 
Revenue Passengers Carried 

In Coaches 71,281,547 38,541,587 + 849 

In Parlor & Sleeping Cars 8,782,700 5,919,480 + 484 
Revenue Passengers Carried 1 Mile 

In Coaches 7,098,399,939 2,962,765,175 +1396 

In Parlor & Sleeping Cars 3,634,395,390 2,236,774,291 + 62.5 

AVERAGES 

Revenue Per Passenger-Mile 

In Coaches 1.75¢ 17le + 238 

In Parlor & Sleeping Cars 2.36 2.31e + 22 
Revenue Per Passenger Per Road 

In Coaches $1.74 $1.32 + 318 

In Parlor & Sleeping Cars $9.75 $8.73 + 117 
Miles Per Passenger Per Road 

In Coaches , 99.6 76.9 + 29.5 

In Parlor & Sleeping Cars 413.8 377.9 9.5 





Explosive Regulations Amended 


The Interstate Commerce Commission made public on Friday, 
May 14, two orders amending its regulations governing the transporta- 
tion of explosives and other dangerous articles by common and contract 
carriers engaged in interstate or foreign commerce so as to extend the 
application thereof (1) to the transportation of explosives or other 
dangerous articles in interstate or foreign commerce by private carriers, 
and (2) to the transportation of such articles in intrastate commerce by 
common, contract, or private carriers. The orders became effective on 
June 15. One order was in Docket No. 3666, the other in Ex Parte 
MC-13, No. 3666, and Ex Parte No. MC-3. 
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I. C. C. Cancels Consolidated Classification Hearing 


The Interstate Commerce Commission announced on May 18, that 
it had canceled the hearing scheduled for June 2, 1943, to consider the 
matter of proper rules for the delivery of Order and Advise shipments, 
prior to the surrender of the original bills of lading or other required 
documents. The carriers have arranged to amend Rule 7. of the Consoli- 
dated Classification so as to meet the views of the Commission, and 
to remove the objections of the Commission to the previous rule which 
it had suspended. 





Alleged Commodities Clause Violation 


Attorney General Francis Biddle has announced the filing of a 
complaint in the United States District Court at Buffalo, N. Y., seeking 
to enjoin the South Buffalo Railway Company, Bethlehem Steel Com- 
pany, and the Bethlehem Steel Corporation from further violations of 
the commodities clause of the Interstate Commerce Act. 

The civii action was instituted upon the recommendation of the 
Interstate Commerce Commission. 

The complaint filed charged that the South Buffalo Railway Com- 
pany and the Bethlehem Steel Company are owned, dominated and 
controlled by Bethlehem Steel Corporation ; that the South Buffalo Rail- 
way Company has for years transported, and is still transporting, in 
interstate commerce large quantities of articles and commodities other 
than those permitted by law, in which the South Buffalo Railway Com- 
pany has an interest, either direct or indirect, in violation of the Com- 
modities Clause. 

The complaint also charges other facts and practices establishing 
domination and control of South Buffalo by Bethlehem Steel Company 
and Bethlehem Steel Corporation and this control is harmful to the 
public interest. 

The case is in charge of Arne C. Wiprud, Charles S. Collier and 
William R. Kueffner, Special Assistants to the Attorney General, and 
U. S. Attorney George L. Grobe. 





Ceiling Prices Reflect Freight Rate Reductions 


The office of Price Administration announced on June 9th that 
freight rate reductions made effective May 15, 1943, by the Interstate 
Commerce Commission will be reflected in reduced ceiling prices for 
certain formula-priced items of machinery, machinery parts, farm equip- 
ment and ferrous forgings. 

Affected by this action are machines and parts without list prices, 
ferrous forgings without list prices and special new farm equipment 
which was not manufactured or sold prior to March 31, 1942, or which 
was completely redesigned since that date, or farm equipment for which 
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the manufacturer had no price in effect on March 31, 1942, because of 
the manufacturers’ custom to issue season prices after that date. 

Items covered by this action are subject to maximum prices 
determined by special pricing methods and formulas contained in ap- 
plicable regulations. In each of these formulas, one of the factors which 
could be included in determining the ceiling price was the freight rate 
in effect on March 31, 1942. Since the March 31, 1942, freight rate re. 
flected the six per cent increase in freight rates allowed last year by 
I. C. C. and is higher than the May 15, 1943, rate which restores March 
18, 1942 rates, this action provides that the reduction which was or. 
dered by I. C. C. after OPA petitioned for it be reflected in ceiling prices, 
This will apply to sales after the effective date of the amendment of 
both items which have been priced under the particular formulas in the 
past and those to be priced under them for the first time in the future. 

Specifically the action provides that manufacturers of the items 
covered by this action, and also sellers subject to Maximum Price 
Regulation 136, other than manufacturers, shall use the freight rates in 
effect on March 31, 1942, or current freight rates, whichever are lower. 

The action was contained in Amendment No. 90 to Maximum Price 
Regulation 136 (Machines and Parts and Machinery Services), Amend- 
ment No. 6 to Maximum Price Regulation 246 (Manufacturers and 
Wholesale Prices for Farm Equipment), Amendment No. 2 to Maxi- 
mum Price Regulation 351 (Ferrous Forgings). The amendments are 
effective June 14, 1943. 


(Document No. 17021) 


Part 1390—MAcHINERY AND TRANSPORTATION EQUIPMENT 
[MPR 1361 as Amended, Amdt. 90] 


MACHINES AND PARTS, AND MACHINERY SERVICES 


A statement of the considerations involved in the issuance of this 
amendment, issued simultaneously herewith, has been filed with the Di- 
vision of the Federal Register. 

Maximum Price Regulation 136, as amended, is amended in the 
following respects : 

1. Section 1390.7 (a) (5) is amended to read as follows: 

(5) To the extent that the price-determining method includes freight 
rates paid, the manufacturer shall use freight rates in effect on March 
31, 1942, or current freight rates, whichever are lower, for outbound 
shipments for the mode of transportation actually used and for inbound 


17 F.R. 3198, 3370, 3447, 3723, 4176, 5047, 5362, 5665, 5908, 6425, 6682, 6899, 
6964, 6965, 6937, 7010, 7246, 7320, 7365, 7509, 7602, 7739, 7744, 7907, 7912, 6973, 
7945, 7944, 8198, 8362, 8433, 8479, 8520, 8652, 8707, 8897: 9001, 8948, 9040, . 
9042, 9053, 9054, 9729, 9736, 9822, 9823, 9899, 10109, 10230, 10556; 8 F.R. 155, 
534, 1058, 1382, 2270, 3314, 3370, 3848, 4341, 4476, 4515, 4516, 4524, 4787, 5567, sk 
5746, 5818, 6359, 6614, 7106. 
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shipments for the mode of transportation actually used and from the 
actual point of origin. 

2. Section 1390.10 (c) (3) is added to read as follows: 

(3) Notwithstanding the provisions of subparagraphs (1) and (2) 
of this paragraph, where any machine or part listed in § 1390.33, Ap- 
pendix B, is sold on a delivered basis and delivered by railroad, the 
maximum price shall be reduced by an amount equal to the difference 
between railroad freight figured on the basis of rates in effect on March 
31, 1942, and freight figured on the basis of current railroad freight 
rates. 

This amendment shall become effective June 14, 1943. 

(Pub. Laws 421 and 729, 77th Cong.; E. O. 9250, 7 F.R. 7871; 
E. O. 9328, 8 F.R. 4681) 

Issued this 8th day of June 1943. 


Grorce J. BURKE, 
Acting Administrator. 





Amendment No. 5 to Revised Maximum Price Regulation 122 


Dealers in solid fuel received in whole or in part by rail have been 
ordered to reduce their maximum prices on June 1, 1943, by the amount 
of the three to five cents per net ton freight rate increase which was 
removed by recent order of the Interstate Commerce Commission. This 
action was brought about through issuance by the OPA of Amendment 
5 to Revised Maximum Price Regulation 122, dated May 17, 1943. 





W. F. A. Asks Railroads To Allow “Half-Stage”’ Icing 


Producers and shippers of fresh fruits, vegetables and melons will 
save up to 20 percent of present refrigeration charges if U. S. railroads 
accept a proposal made by the War Food Administration urging them 
to amend the perishable protective tariff so as to allow ‘‘half-stage’’ 
icing. 

The proposal followed a series of tests conducted by the Depart- 
ment of Agriculture which indicated that ice bunkers which are filled 
only down to the half stage will refrigerate carloads of fruits and vege- 
tables as effectively as will bunkers filled to capacity. 

A bunker is a metal-frame box of car width and depth, loaded by 
dropping ice chunks through a roof hatch. A standard refrigerator 
ear contains one bunker at each end. 

For test purposes, a ‘‘gate’’ was set level across the bunker at a 
point halfway between car floor and ceiling, and the bunker was filled 
only down to the gate. Tests proved that only the ice in the upper half 
of the bunker effectively cools the warm air which rises against the 
ceiling, and that ice in the lower half of the bunker, though it weighs 
16 percent of the combined load of ice and commodities, merely provides 
support which a half-stage gate can supply equally well. 
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Cars arriving at hold or delivery tracks or at final destination with 
bunkers less than three-fourths full are now re-iced to capacity. In most 
such cases, when shipments are unloaded promptly, 6,000 to 8,000 pounds 
of ice remains in the car bunkers. When such cars return to the ship- 
ping point, large quantities of ice frequently remain and labor must be 
employed to empty it. With half-stage icing services in effect, the 
amount of this ice would be greatly reduced. Aside from the financial 
savings which would result to producers and shippers, a large economic 
waste of motive power, manpower and war-short ice would be prevented, 
War Food Administration officials explained. 

The WFA proposal was contained in a petition addressed to J. J. 
Quinn, chairman of the National Perishable Freight Committee, Chi- 
cago, Illinois. The jurisdiction of this committee, which represents 
most U. S. railroads, includes all questions affecting refrigeration ser- 
vices in railroad transportation. 

The proposal requests the committee to publish rules, regulations 
and charges for both ‘‘standard’’ and ‘‘modified’’ forms of half-stage 
refrigeration. Under standard refrigeration, bunkers are re-iced at all 
regular icing stations en route. Under modified refrigeration the ship- 
per specifies a particular type of shipping point refrigeration service, 
with one or two re-icings in tranpit. 

It is estimated that approximately half of U. S. refrigerator cars 
are now equipped with half-stage gates. Gates are being installed in 
the other cars as they go into shops for general repairs. Installation of 
gates in the cars now lacking them would require negligible amounts 
of man hours and critical materials, WF'A officials said, as compared 
with the savings in man hours, motive power and ice which would result 
if the tariff were amended as proposed. 





Government Bills of Lading 


The Comptroller General of the United States, in collaboration with 
the carriers, recently prescribed a new form of United States Govern- 
ment bill of lading, harmonized and combined with a new form of 
freight waybill which includes all of the essential transportation, traf- 
fic, and accounting information previously provided for separately on 
these documents. 

This is a basic five-part combination set of forms consisting, in the 
order shown, of the Government bill of lading, the shipping order, 
Government freight waybill—original, Government freight waybill— 
carriers copy and memorandum copy; all parts of which are prepared by 
the Government departments at one writing along with such additional 
memorandum copies as are required by the administrative officers of the 
Government. 

In addition to the many advantages of this new arrangement both 
to the carriers and the Government, the new Government bill of lading 
form reserves a definite space for the use of the accounting officer of 
the destination carrier in recording the charges due from the United 
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States. Regulations of the Comptroller General now provide a simple 
method of preparing bills by requiring only a listing on the Public 
Voucher Form of each Government bill of lading number and the charges 
thereon, in lieu of the duplicated detailed data heretofore required. 

Instructions as to the use of these new forms have been issued by 
the Committee on Freight Accounts of the Accounting Division of the 
Association of American Railroads. 





Pick-Up and Delivery Service Price Increase Allowed 


Maximum prices on pick-up and delivery services for rail, motor, 
and water lines may be increased under a method provided by the OPA 
on May 21. It was stipulated, however, that any increase cannot be 
passed on to the consumer and thus affect the cost of living. At the 
present time rates for the transportation of property by pick-up and 
delivery firms or individuals having contracts with rail, motor and water 
lines are governed by the General Maximum Price Regulation, with high- 
est March 1942, rates the established ceilings. 

Under Amendment No. 175 to Supplementary Regulation No. 14 
to the General Maximum Price Regulation, effective May 20, 1943, a 
price may be agreed upon by the pick-up and delivery carrier and the 
rail, motor, or water line employing it, and this price can be charged 


if it is approved by the Office of Price Administration upon receipt of a 
report form giving details of the new price. The proposed rates will 
be deemed approved, subject to later adjustment or modification, if 
OPA does not disapprove them within 30 days. During that 30-day 
period or until earlier approval is given, the old rate must be adhered 


to. Any subsequent change that may be made by OPA will not be re- 
troactive. 





$-942—Rate Bureau Regulation 


Hearings have been in progress before the Senate Interstate Com- 
merce Committee on 8.942, introduced by Senator Wheeler, providing 
for regulation of rate bureaus. The testimony up to this writing has been 
that of the various governmental witnesses, notably representatives of 
the Department of Justice. Included among these witnesses were Arne 
C. Wiprud, Chief of the Transportation Section of the Justice Depart- 
ment’s Anti-Trust Division; James E. Kilday, Special Assistant to the 
Attorney General in the same section; Thurman Arnold of the U. 8. 
Court of Appeals, District of Columbia, former head of the Justice De- 
partment’s Anti-trust Division; and Albert Boggess, Special Attorney 
in the Anti-Trust Division’s Transportation Section. The testimony 
of railroad and other witnesses has not been reached in the hearing 
schedule at this writing. 

The bill would provide for very rigid regulation of the rate bureaus, 
and close supervision of their present confidential conferences by the 
Interstate Commerce Commission through the presiding officer over 
all meetings, who would be an employee of the Commission. 
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Railroads Asked to Renegotiate Diesel Case 


President Roosevelt has asked J. J. Pelley, President of the As- 
sociation of American Railroads, to arrange for resumption of direct 
management-union negotiations in a wage dispute involving members 
of The Brotherhood of Locomotive Firemen and Enginemen who operate 
Diesel Locomotives. 

The President, in a letter written to Pelley May 29 and announced 
by the White House on June 4 cited dissatisfaction by the Union with 
a recent report from an Emergency Board of the National Railway 
Labor Panel. Mr. Roosevelt said the report left ‘‘some of the most im- 
portant questions’’ yet to be resolved. 

He said he was anxious ‘‘in these troublesome times’’ that every- 
thing possible ‘‘and fair—but within the National policy—be done to 
dispose of management-labor disputes without in any way interfering 
with the full and adequate prosecution of our war program.’’ 

The dispute which was the point of his letter to Pelley involved 
the pay basis and manning of Diesel locomotives, as well as the pay 
basis of firemen and helpers employed on steam and electric locomotives. 

At his Press Conference on June 4, Mr. Roosevelt said that he had 
sent a letter to Pelley and George M. Harrison, President of The Brother- 
hood of Railway Clerks, asking that they go into the question of over- 
time pay for non-operating railroad employes. 

In the light of the text of the letter to Pelley, however, it was evi- 
dent that Mr. Roosevelt misunderstood the question at the Press Con- 
ference. His letter to Pelley had no relationship whatever, as far as the 
text disclosed, to the overtime problem. The White House said Mr. 
Roosevelt had made a similar request to Harrison as outlined in the let- 
ter to Pelley. 





Settlement For Excess Empty Miles Made By 
Passenger-Equipped Cars 


The Federal Farm Security Administration has asked the Associa- 
tion of American Railroads to act as a Central Agency for handling 
transportation of farm labor from areas where recruited by the Ad- 
ministration to farming localities where most needed. 

It may, therefore, become necessary for the Car Service Division to 
order passenger equipment moved from place to place to take care of 
the labor movements, and being recognized as a more or less War 
Department activity, both the military and labor movements will be 
handled in one account under Circular No. T-117-D; any car handling 
necessary in connection therewith, both road haul and switching will 
come within the provisions of this Circular and any empty mileage or 
extra switching will be taken into account the same as military move- 
ments, retroactively to March 16, 1943. 
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Government Seizes Puerto Rico Railroad 


By Executive Order 9341 issued May 13, because of labor trouble, 
the President has seized the American Railroad Company of Puerto Rico 
and has directed the Office of Defense Transportation to manage it or 
to arrange for its management. 

In taking over control of the railroad, Mr. Eastman placed the 
over-all responsibility for its operation in the hands of M. Garcia de 
Quevedo, a native of Puerto Rico, who has had long experience with 
transportation problems. 

Mr. O. A. Kirkman, a veteran railroad executive and twice Mayor 
of High Point, N. C., will be general manager of the Puerto Rican rail- 
road under Mr. de Quevedo. Mr. C. D. Crandall, who for six years was 
controller of the Government-operated Manila Railroad in the Phil- 
ippines, will be in charge of accounting and other details. 

Striking employes of the railroad have returned to work while 
negotiations are continuing. 





Eastman Opposes Government Operation of Railroads 


ODT Director Eastman told the House Military Affairs Committee 
that he did not favor Government operation of all American railroads 
during the war. 

After Eastman had described the Government’s ‘‘successful’’ opera- 
tion of the one railroad taken over last year—the Toledo, Peoria and 
Western—Rep. Charles R. Clason asked : 

‘Do you feel the Government should take over all railroads in view 
of your success with the T. P. & W.’’ 

‘*No sir, I do not,’’ replied Eastman, ‘‘I don’t want that job.’’ 

Holly Stover, Federal Director of the T. P. & W., told the Com- 
mittee that charges of mismanagement against Eastman by George Me- 
Near Jr., President of the line, were a ‘‘smear campaign.’’ 

Eastman denied that ‘‘featherbedding’’ practices were excessive on 
the Government-operated line and insisted it was being operated pro- 
fitably and satisfactorily. However, he said it had not yet been decided 
what to do with the profits, and that they were not going to McNear 
pending a final decision. 





Eastman Warns of Railroad Equipment Shortage 


Still greater efficiency in the operation of the Nation’s railroads 
must be attained to offset wartime shortages of steel and other critical 
materials, Joseph B. Eastman, Director of the Office of Defense Trans- 
portation, declared May 14. 

Mr. Eastman pointed out that while domestic transportation has 
been holding its own against heavy wartime odds, the equipment and 
maintenance situation in the railroad industry ‘‘is not too bright.’’ 
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Because of an over all reduction in the ODT request for materials, 
no additional materials have been allocated by ODT for new freight 
cars beyond the cars previously authorized, the ODT’s program for 
replacement rail during the third quarter of 1943 has been reduced 
substantially, Mr. Eastman announced. 

The War Production Board in announcing third-quarter allotments 
of controlled materials—steel, copper and aluminum—stated that re 
quests from claimant agencies amounted to more than 20,000,000 tongs 
of carbon steel, while the estimated supply in the third quarter will be 
slightly under 15,000,000 tons. All claimant agencies have suffered 
cuts. 

Unless the WPB Requirements Committee finds it possible to allocate 
more material for the third quarter, for transportation, new freight car 
production will have to be suspended after present schedules are com- 
pleted. This would make the equipment situation even tighter in coming 
months than it has been in the past, Mr. Eastman said. 

**In view of the greatly increased load on railroad freight carrying 
facilities, it is to be hoped that steel can be found for some additional 
new freight cars before present production schedules are completed,” 
Mr. Eastman said. ‘‘The railroads are carrying far more traffic now 
than they did during the last war and doing it with less equipment. 
Unless material can be found, at least for replacements, I fear that 
serious consequences may result. 

‘*At the same time, it is the responsibility of the railroads to take 
every additional step they can to conserve equipment and improve the 
efficiency of their operations.”’ 

The reduction in the amount of steel available for rail for the third 
quarter may make it necessary for some carriers to reduce their standard 
of service, Mr. Eastman said. This problem is further complicated, he 
added, by the fact that rails are wearing out faster than under lighter 
peacetime use. 

With respect to motive power, the Requirements Committee has 
allocated sufficient material to maintain locomotive production at full 
plant capacity, Mr. Eastman pointed out. 

Domestic roads will get approximately 258 freight locomotives dur- 
ing the third quarter and 307 during the fourth quarter, on the basis 
of present production. The engines expected to be delivered during the 
third quarter will include 145 steam locomotives, 27 diesel-electric 5,400- 
H. P. road locomotives, 85 diesel switch engines and 1 electric locomotive. 

Mr. Eastman said that, with the exception of freight cars and rail, 
materials allocated by the Requirements Committee for the third quarter 
of 1943 will meet the minimum needs of all forms of domestic transpor- 
tation for both maintenance and new equipment. 

On the basis of present estimates, total deliveries of new transporta- 
tion equipment for the year 1943, including those already made, will be 
as follows: 
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Locomotives—over 900. 


Freight cars—26,000 (including approximately 6000 of which were 
authorized but not built during 1942.) 


Trucks—Heavy, 7500 (including replacements for vehicles allocated 
to the armed services from the civilian rationing pool) Trailers, 
9200; Third Axles, 2100. 


Buses—Integral for city operation, 3000; Trolley, 75; Bus Bodies, 
7400 (Chassis for which are available) Sedan Conversions, 3000. 


Street Cars (PCC)—230. 
Tugs, 124; Towboats, 23; Barges, 700. 





Wage Increase For Non-Operating Employees 


An increase of eight cents an hour for non-operating employees of 
the railroads was recommended by the Emergency Board of the National 
Railway Labor Panel in a report made public on May 26, by the White 
House. The Board, however, refused to grant the demands of the 15 
non-operating unions for an increase of 20 cents an hour with a minimum 
wage of 70 cents an hour and union shop. 

The wage increases, according to the report, will add about $204,- 
000,000 to the railroads’ payroll inclusive of payroll taxes of 6144 per 
eent. The increase was made retroactive to February 1, 1943. The 
Board recommended that the retroactive wages shall be paid in United 
States War Savings Bonds except such balances as amount to less than 
$18.75. All employees who were on the payrolls on February 1, or who 
were hired subsequent thereto, and regardless of whether they are now 
in the employ of the carriers, are to receive the retroactive wages. The 
Board estimated that the retroactive pay will amount to about $68,000,- 
000 up to June 1, and to about $85,000,000 up to July 1. 

The wage increase affects 73 classes of non-operating railroad em- 
ployees. The Board certified that the increases ‘‘conform with the 
standards prescribed in Executive Order 9250, the general stabilization 
program made effective thereunder, and with the directives on policy 
issued by the Economic Stabilization Director thereunder.’’ They are 
the minimum and the non-inflationary adjustments necessary for these 
purposes, the Board said. 





T. P. & W. Employees Wage Increase 


The WLB approved wage increases approximating $26 a month for 
127 clerks and 16 telegraphers of the Government-operated Toledo, 
Peoria and Western Railroad. 

The Board said its grant brought these workers’ rates in line with 
“sound and tested going rates’’ as permitted under the May 12 relaxa- 
tion of the ‘‘hold-the-line’’ order. 
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The rates had been recommended in joint petitions submitted by 
Holly Stover, Federal Manager of the Railroad, and The Brotherhood 
of Railway & Steamship Clerks (AFL) and the order of Railroad Tele. 
graphers (AFL). 





Limitation Order L-97 Amended 


In addition to continuing permission for the previously unrestricted 
transfer of locomotives by one railroad to another, the War Production 
Board has eased restrictions on loans and leases of locomotives between 
other types of enterprises, such as manufacturing companies, in case of 
emergency or other immediate need for motive power. 

Under Limitation Order L-97 as amended, such leasing or lending 
can be done immediately through the elimination of unnecessary delay 
in handling the formal requests. In the future, the recipient of the 
locomotive is required only to forward Form PD-747 to the War Produe- 
tion Board within 48 hours after the locomotive is delivered. 

The amended order also permits the customary daily switching 
operations for which charges are made either on an hourly or a tonnage 
basis; the transfer of locomotives from one branch, division or section 
of a company to another of the same enterprise, and the lending or 
leasing of locomotives between companies which are parents or sub- 


sidiaries of each other or which are subsidiaries of the same parent 
company. 





Bituminous Coal Act of 1937 and Related Activities 


Bituminous Coal Act Extension 


President Roosevelt has signed legislation extending the Guffey 
Bituminous Coal Act 90 days while Congress considers a long-term ex- 
tension. 





Ickes To Release Illinois Bituminous Mines 


Solid Fuels Administrator Ickes announced officially that steps 
have been taken to terminate Government control and operation of 
Illinois Bituminous Mines which have a contract with the Progressive 
Mine Workers of America (AFL). 

Plans to terminate Government control have been sent to the oper- 
ators, Ickes said, providing for the release of the Government and its 
officials from all claims of liabilities which may arise out of Federal 
control. Upon return of the completed agreements and their approval, 
the orders ending Government control will be issued. 





New England Coal Shipments 


All-rail coal shipments into New England decreased in the week 
ended May 29 although continuing substantially above the shipments in 
the comparable week last year, Solid Fuels Administrator for War, 
Harold L. Ickes announced. 

Coal shipped all-rail into New England in the week ended May 29 
totaled 6,587 cars, or approximately 349,880 tons, a decrease of 228 cars, 
or approximately 13,020 tons, under the preceding week, the Adminis- 
trator said. In the week ended May 30, 1942, the comparable shipments 
totaled 5,951 cars, or approximately 319,970 tons. 

Bituminous coal shipments in the week ended May 29 totaled 4,106 
ears, or about 225,830 tons, a decrease of 324 cars, or approximately 
17,820 tons under the preceding week. Anthracite shipments totaled 
2,481 cars, or approximately 124,050 tons, an increase of 96 cars, or 
approximately 4,800 tons above the week before. The figures were based 
on tabulations by the Association of American Railroads. 

In the calendar year 1943, through May 29, all-rail coal shipments 
to New England have totaled 146,140 cars, or approximately 7,790,750 
tons, an increase of 8,413 cars, or approximately 467,010 tons above the 
shipments in the comparable 1942 period. 
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Compensatory Adjustment of Coal Transportation Charges 


Determined charges for measuring compensatory adjustments paid 
to receivers of coal in New York and New England on account of war. 
time increases in the cost of transportation were reduced 6 cents per 
gross ton by the Office of Price Administration. 

This reduction reflects the removal May 15, 1943, of a 6 cent per 
gross ton increase in coal freight costs. The increase, put into effect in 
March, 1942, was ordered rescinded by the Interstate Commerce Com- 
mission following action instituted by OPA. The action will not affect 
prices at the consumer level, OPA said. 

No change in the amount of compensatory adjustments will result 
from the action as the identical reduction of 6 cents per gross ton has 
been made in the cost of rail transportation of coal. 

Compensatory Adjustment Regulation No. 1 (Wartime Increases 
in the Cost of Transporting Coal) is amended accordingly, in Amend- 
ment No. 8, effective as of May 15, 1943. 

Under this regulation receivers of coal in the New York and New 
England area may apply for compensatory adjustments for increases in 
the cost of shipping coal to them because of wartime conditions. The 
adjustments paid are determined, in general, by subtracting from the 
transportation costs incurred the determined charges set forth in the 
Bulletin of Standard Adjustments for a tidewater movement of southern 
bituminous coal by transshipment from Hampton Roads. These de- 
termined charges had included the 6-cent increase in freight costs. 

The amendment also extends from May 20, 1943, to June 20, 1943, 
the time for filing compensatory adjustment applications relating to 
Pennsylvania anthracite received during the period of January 1, 1942, 
to May 17, 1942, and during the months from June 1942 to February 
1943. A delay in the issuance of appropriate forms has made the month's 
extension of the time limit necessary. 





Railroad Fuel Stocks 


Class I railroads on May 1, had 13,175,000 tons of bituminous coal 
in storage or 87 days’ supply, Solid Fuels Coordinator Ickes announced 
on Tuesday, June 1. On April 1, this year, their stock amounted to 
12,149,000 tons or 32 days’ supply. Consumption of bituminous coal 
by Class I railroads in the month of April totaled 10,764,000 tons com- 
pared with 11,689,000 tons in March, or a decrease of 7.9 per cent. 
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Motor Transportation 
By J. Nrntan Beat, Editor 
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|.C. C. Denies Motor Carrier Rate Reduction 


Item 7”. 


1. Injunction Suit Against National War Labor Board 


The Employers Group of Motor Freight Carriers, Inc., Boston, 
Massachusetts, has brought suit in the District Court of the United 
States for the District of Columbia to set aside a directive of the Nation- 
al War Labor Board granting increases in straight time wages, increases 
in overtime wages, and payment for holidays not worked. The em- 
ployers allege that the increases granted and the basis for the increases 
violate the Executive Orders of the President with respect to the basis 
for increasing wages. It is further alleged that the approval of said 
wage increases by the Economic Stabilization Director was contrary to 
the recommendations of the Administrator of the Office of Price Ad- 
ministration. A number of individual motor carriers joined as plain- 
tiffs. The defendants, in addition to the National War Labor Board, 
are the Trucking Commission) of the National War Labor Board; 
Prentiss M. Brown, Administrator of the Office of Price Administration, 
and Fred M. Vinson, Economic Stabilization Director. 

This is the first suit against the National War Labor Board, and, 
because the Board was created by Executive Order rather than by an 


act of Congress, a number of interesting procedural questions are in- 
volved. 


- 
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2. Fair Labor Standards Act—Private Carriers 


The United States Supreme Court has held that the Interstate 
Commerce Commission has power to regulate the hours of service of 
employees of private carriers, whose duties affect safety, regardless of 
whether the Commission has made findings and prescribed regulations, 

Under these circumstances the employers were not liable for over. 
time penalty rates under the Fair Labor Standards Act. In the case of 
Bayley v. Southland Gasoline Co., the 8th Circuit Court of Appeals had 
held employers liable for overtime from the date of the passage of the 
Fair Labor Standards Act until the Commission found that there was 
a need for the regulation of the hours of service of employees of private 
carriers. In the case of Richardson v. James Gibbons Co., the 4th Cir- 
euit Court of Appeals had held that the Commission had power, regard- 
less of whether the power was exercised or not, and that the Fair Labor 
Standards Act did not apply with respect to overtime pay on employees 
whose duties affected safety. 

The decision of the Supreme Court reversed the decision of the 8th 
Cireuit Court of Appeals and affirmed the decision of the 4th Circuit 
Court of Appeals. The Supreme Court pointed out that the provision 
of the statute requiring the Commission to make findings before it exer- 
cised the power did not effect the existence of the power. 





3. Motor Carrier Rate Bureaus 


Congressman Bulwinkle of North Carolina, a member of the House 
Committee on Interstate and Foreign Commerce, has introduced a bill, 
H. R. 2720, to give the Interstate Commerce Commission jurisdiction 
over rate bureaus, and to exempt the activities of such bureaus from the 
Anti-Trust laws. 

The Bulwinkle bill recognizes collective rate making as a desirable 
and necessary function. 

Hearings are being held in the Senate on the much more drastic 
Wheeler bill, and the Anti-Trust Division of the Department of Justice 
has appeared before the Senate Committee and urged adoption of the 
Wheeler bill, S. 942. 

The Department of Justice has indicted the Middle West Motor 
Freight Bureau of Kansas City and the Rocky Mountain Bureau of 
Denver, Colorado and a number of individual carriers. 

Those close to the legislative situation do not believe that the House 
will concur in the Senate bill, even if it is passed by the Senate. Con- 
gressman Bulwinkle, in a public statement, pointed out that Congress 
had adopted a different policy with respect to transportation than had 
been applicable in regulation of strictly private industry. Transports 


tion is already exempt from a number of provisions of the Anti-Trust 
law. 
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4. The Interstate Commerce Commission Approves Motor Carrier 
Consolidation and Disregarded Violations 


In the case of Miller and Miller Freight Lines purchase of rights 
and property of Davis Transportation Co., Division 4 of the Commission 
approved the transaction irrespective of the fact that the parties had 
illegally consolidated the lines without Interstate Commerce Commission 
approval. One of the parties was a carrier operating wholly within a 
single state and had registered its state certificate with the Commis- 
sion. The parties thought and had been advised by a representative of 
the Commission that Interstate Commerce Commission approval, under 
those circumstances, was not necessary. 

The Commission held that approval was required. However, as the 
parties had entered the transaction in good faith, violation would be 
overlooked, and the acquisition approved. 





5. Motor Carrier Sizes and Weights 


Pennsylvania has liberalized its size and weight laws for the dura- 
tion by increasing the gross weight of two-axle trucks from 26,000 to 
30,000 pounds ; three-axle trucks, from 36,000 to 40,000 pounds; tractor 
semi-trailers, from 39,000 to 45,000 pounds; and the single-axle limit 
from 18,000 to 20,000 pounds. 

South Carolina has increased for the duration the gross weight 
limit of tank trucks hauling gasoline and fuel oil. These trucks will be 
permitted to carry 4,300 gallons irrespective of the State’s maximum 
gross weight limitation of 40,000 pounds. 

Wisconsin has legalized four-wheel trailers, increased the over-all 
length of tractor semi-trailer units from 40 to 45 feet, increased the 
gross weight on tandem-axle from 24,000 to 30,000 pounds, and adopted 
a gross weight formula of 700 times L plus 40. 

North Carolina has increased allowable gross weight of trucks with 
three or more axles from 40,000 to 42,000 pounds. 

Missouri adopts a 35 foot length for single units and 45 feet for 
combinations. Axle weights are fixed at 18,000 pounds on low pressure 
pneumatic tires and gross weights are fixed by a formula. 





6. Motor Carrier Reciprocity 


Wisconsin has entered into a reciprocity agreement with Illinois. 
This agreement followed the recently enacted enabling law. 
New Hampshire has recently enscted a law granting reciprocity 


on trucks from states which grant similar privilege ta New Hampshire 
trucks. 
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7. Interstate Commerce Commission Investigates Acquisition 
of Truck Line by Railroad Subsidiary 


The Commission has set for investigation the acquisition by United 
States Freight Co. of a substantial interest in Interstate Motor Freight 
System. It is reported that the interest acquired amounted to forty-five 
percent. United States Freight Co. is a subsidiary of the New York 
Central Railroad, and is the owner of Universal Car Loading and Dis- 
tributing Co. 

The question involved is whether the New York Central Railroad 
has actually acquired effective control of a motor carrier without having 
obtained Interstate Commerce Commission approval. The case is desig- 
nated MC-F-2181. 





8. The Supreme Court Rules on Contract Carriers 


In the case of John W. Noble, doing business as Noble Transit Co. 
v. United States, the Supreme Court has upheld a ruling by the Inter- 
state Commerce Commission that it could restrict contract carriers to 
the service of certain classes of shippers. 

In a similar case, involving the Keystone Transportation Co., 19 
M. C. C. 475, the Commission had held that it had the power to restrict 
the class of shippers that might be served by a contract carrier. The 
Noble case is the first that the Supreme Court has passed on. 





9. North Dakota Oil Truck Restrictions 


Secretary Ickes, as Petroleum Administrator for the War, has urged 
the Governor of North Dakota to liberalize the size and weight restric- 
tions on petroleum trucks. Secretary Ickes pointed out that the North 
Dakota laws were handicapping his office in the distribution of gasoline. 
The Secretary requested an over-all length of 60 feet for combinations, 
9,000 pounds per wheel and 18,000 pounds per axle. The Legislature 
of North Dakota recently authorized the Governor to modify the re- 
strictions. 





10. Detroit-Cleveland Ferry 


The Office of Defense Transportation has directed motor carriers to 
use the ferry between Detroit and Cleveland. The purpose of the order 
is to save gasoline and rubber. The order became necessary because 
the Teamsters Union had objected to the carriers using the ferry service. 
It is estimated that the use of the ferry will save 300,000 tire miles a 
day. 
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11. Freight Forwarder Investigation 


The Interstate Commerce Commission has instituted an investiga- 
tion, Ex Parte 155, of interlocking controls of various common carriers 
with freight forwarders. Investigation will involve the provisions of 
411(c) of the Interstate Commerce Act. No date for the hearings has 
been set. 





12. Failure to Serve on Account of Strike 


In MC-C-268 Division 3 of the Commission has held that a carrier 
should not be held liable for failure to operate through a picket line of 
a struck plant. The case involved a complaint by Montgomery Ward 
and Company in connection with the strike at its Portland, Oregon 
branch. In another complaint, MC-C-306, involving the Kansas City 
branch of Montgomery Ward, the Commission held that the carriers 
were not justified in suspending service because there was no strike. In 
the Portland case there was a dispute between Montgomery Ward and 
its employees. However, in the Kansas City case there was no strike of 
the employees of Montgomery Ward nor any labor dispute between the 
carriers and their employees. The picket line was formed because 
Montgomery Ward had transferred its business to another carrier. In 
view of the fact that no strike was involved the Commission held that 
the carriers should have served the Kansas City plant regardless of the 
picket line. 





13. Tank Car Company Purchase of Motor Carrier 


The Interstate Commerce Commission in Docket MC-F-1936 heard 
oral arguments in connection with the purchase by Refiners Transport 
and Terminal Corporation of Marshall Transport Co., Inc. 

Refiners Transport and Terminal Corporation is owned by Union 
Tank Car Co. and was organized to acquire tank truck motor carriers. 
Protestants contend that, if Union Tank Car Co. is authorized to ac- 
quire tank truck motor carriers, a monopoly will be created. It was 
also contended that Union Tank Car Co. is a railroad affiliate, and that 
the Commission cannot authorize the acquisition of motor carriers unless 
it is intended to coordinate rail truck service. The Department of 
Justice intervened and requested permission to file a brief. The Com- 
mission had granted the applicant authority to lease and operate the 
motor carrier for a period not to exceed 90 days. 





14. Fair Labor Standards Act—Split Duties 


In the case of Kosofsky v. Champion Trucking Company, Justice 
Parella, of a New York (City) County Court ruled that, where a motor 
carrier employee performed some duties which affected safety and some 
duties that did not affect safety, the employee was not entitled to over- 
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time pay at penalty rates under the Fair Labor Standards Act, if a 
substantial part of his time was devoted to duties which did affect safety, 
The employee was an experienced drivers’ helper and loader, who de- 
voted a substantial part of his time to such duties. However, the 
employee contended that at other times he was used in hand-truck 
delivery and pick-up work. The percentage of time devoted to his 
various duties was not stated. 





15. Rules for Suspension of Motor Carrier Service 


The Bureau of Motor Carriers of the Interstate Commerce Com- 
mission, in an administrative ruling held that the Commission’s order 
of March 2, 1943 (8 Federal Register 3003) requires that on or after 
April 15, 1943 a motor common carrier of property must give notice in 
the form and manner stated in the order regarding any temporary 
suspension of or inability to perform any authorized service, which sus- 
pension or inability existed prior and which continues to exist on and 
after the effective date. The ruling held that the order applies to all 
failures to render service. 





16. Revenues and Passengers of Motor Carriers 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has released its statement No. M-700 showing revenues and passengers 
of Class I motor carriers of passengers for months of January 1943 and 
1942. The statement shows the carriers to have had revenues of $26,- 
131,199 for January 1943 compared to $14,373,623 in the same month of 
1942, an increase of 81.8 per cent. There were 41,975,287 passengers 
carried in January 1943 compared with 21,539,010 in January 1942 an 
increase of 94.9 per cent. 





17. 1. C. C. Denies Motor Carrier Rate Reduction 


The I. C. C. has denied an application of the Acme Fast Freight, 
International Forwarding Company, Inc., Gulf Carloading Company, 
Ine., National Carloading Corporation and Universal Carloading and 
Distributing Company, Inc., to change their tariffs reducing some of 
their rates from three to six percent, so as to meet competition of the 


railroads’ less-than-carload rates being reduced six percent effective 
May 15. 
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Freight Forwarder Regulation 


By Gites Morrow 


Commerce Counsel, Freight Forwarders Institute 


Ownership of Stock in Freight Forwarders 


By order dated May 17, 1943, in Ex Parte No. 155, the I. C. C. 
instituted an investigation to determine whether certain individuals 
have an interest in freight forwarders subject to part IV of the Inter- 
state Commerce Act in violation of the provisions of section 411(c). 

See. 411(c) of the Act provides that after the expiration of six 
months from the date of enactment of part IV it shall be unlawful for 
any director, officer, employee, or agent of any common carrier subject 
to parts I, II or III of the Act, in his own personal pecuniary interest, 
to own, lease, control, or hold stock in, any freight forwarder, directly 
or indirectly. Sec. 411(d) authorizes the Commission to investigate 
and determine whether the provisions of Sec. 411(c) are being violated, 
and to require the discontinuance of such violation, if found to exist. 

A number of individuals, who are alleged to be officers, directors, 
or owners of motor carriers subject to part II of the Act, are cited in 
the order as having an interest in one or more freight forwarders. No 
hearing date has been set. 

The prohibition contained in Sec. 411(c) runs only against in- 
dividuals having control of or interest in a freight forwarder in their 
‘personal pecuniary interest.’’ Sec. 411(g) specifically permits owner- 
ship of a freight forwarder by any common carrier subject to part I, 
II or III of the Act. 





Forwarder Tariffs Suspended 


As reported in the May issue of the JourNAL (page 872) the I. C. C. 
granted freight forwarders special permission to make certain reduc- 
tions in their rates, on short notice, to meet reductions in rail rates 
brought about by the decision in Ex Parte 148. 

Following the receipt of protests by two Motor Carrier Rate Publish- 
ing Bureaus, the Commission, by order dated May 14th, in Investigation 
and Suspension Docket No. 5225, suspended the proposed reductions 
filed by freight forwarders, for a period of thirty days. No hearing 
was set, and in a notice released by the Commission simultaneously with 
the suspension order the statement was made that ‘‘The Division (2) 
was of the opinion that sufficient opportunity had not been allowed 
interested parties to warrant permitting the tariffs to go into effect and 
accordingly suspended for a 30-day period to enable every one concerned 
better opportunity to know what is involved * * *’’. 
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Freight Forwarder Permits Issued 


By order dated May 6, 1943, in Docket FF-56, the I. C. C. granted 
a permit to operate as a freight forwarder to A. T. Knopp, doing busi- 
ness as Superior Fast Freight. Applicant received rights to operate, 
in the transportation of general commodities, from all points in certain 
designated counties in California to all points in the States of Oregon 
and Washington, and to points in certain counties in the State of Idaho. 

Acme Fast Freight, Inc., was granted a permit to operate as a 
freight forwarder of general commodities between all points in the 
United States by order dated May 24, 1943, in Docket No. FF-72. The 
order followed a hearing and a proposed report on the application. 

By order dated May 25, 1943, in Docket No. FF-79, the I. C. C. 
has issued a permit to operate as a freight forwarder to Harry F. 
Leveson, d/b/a Western Carloading Company. The permit authorizes 
operations from all points in Alabama, Connecticut, Delaware, Georgia, 
Maine, Maryland, Massachusetts, New Hampshire, New Jersey, New 
York, North Carolina, Pennsylvania, Rhode Island, South Carolina, 
Tennessee, Vermont, Virginia, West Virginia, and the District of Colum- 
bia to all points in California. 

J. R. MeIntyre, doing business as Coast Carloading Company, was 
granted a permit by order of the I. C. C., Division 4, dated May 27, 
1943, in Docket No. FF-82. The permit authorizes operations as a 
freight forwarder from counties comprising the southern portion of 
California to points in Idaho, Washington, and Oregon. Applicant’s 
request for rights to serve points in California other than those in the 
southern portion of the State was denied. 





Freight Forwarder Applications Dismissed or Denied 


The I. C. C., by recent orders, has dismissed the applications for 
permits filed by Jewell Tea Company (Docket FF-11); Warehouse 
Service Company (Docket FF-20); P. H. Petry Company (Docket FF- 
83); and Baltic Shipping Company (Docket FF-90). The application 
of Baltic Shipping Company was dismissed because of failure to furnish 
data required by the Commission’s order prescribing the form and 
manner for filing applications. The remaining applications were dis- 
missed because applicants were found to be exempt by the terms of part 
IV, and their operations were not found to be those of a freight for- 
warder as defined in the Act. 

The application of Atlantic and Gulf Forwarding Company (Docket 
FF-25) was denied, by order dated May 22, 1943, upon a finding that 
applicant in 1941 discontinued all forwarding operations which were 
subject to Part IV of the Act, and is not now ready, able, or willing to 
operate as a freight forwarder. 
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Water Transportation 


By GranvitLe Curry, Editor 


Supreme Court Upholds Commission in Ex-Barge 
Proportional Rate Case 


The Supreme Court on June 14, 1943, rendered its decision in 
Interstate Commerce Commission v. Inland Waterways Corporation, 
in which the Commission had sustained the railroads in amending their 
tariffs so as to deny grain arriving at Chicago by barge over the Illinois 
Waterways the privilege of moving out of Chicago by rail on proportional 
rates applicable to competing grain arriving at Chicago by lake steamer 
or rail, thus subjecting the ex-barge grain to higher local rates (248 
I. C. C. 307). 

In upholding the Commission’s order, the Court in substance held 
that the Commission had found merely that the proposed rate schedule 
was lawful, as against the principal contention of protestants that to 
“deny the ex-barge grain the benefit of proportionals sought to be can- 
celled was necessarily unlawful since the physical carriage beyond Chi- 
cago was substantially the same, no matter where the grain originated.’’ 
The Court, while holding that the Commission was correct in rejecting 
the theory that proportional rates differing from and lower than local 
rates for like outbound transportation are necessarily unlawful in view 
of the many decisions upholding proportional rates, nevertheless pointed 
out that the Commission had not in all respects found the cancellation 
of the ex-barge grain rates to be lawful and should not be considered 
as having ‘‘prescribed’’ the resulting rates, the question being open 
as to whether on a proper record an attack on the rates on the ground of 
discrimination would justify a finding of unlawfulness on this ground. 

The majority decision was by Mr. Justice Jackson. A dissenting 
opinion was filed by Mr. Justice Black, with whom Mr. Justice Douglas 
and Mr. Justice Murphy joined. In his rather sharply worded dis- 
senting opinion, Mr. Justice Black expressed the view that the Commis- 
sion should have considered the lawfulness of the suspended rate under all 
the provisions of the statute and should not have dealt with the matter 
““piecemeal.’’ He expressed the view that the statutory safeguards in- 
tended to prevent hostile action against water transportation had been 
ignored. 


Mr. Talmage to Assist Director Eastman 


Mr. George E. Talmage, Jr., Director of the I. C. C.’s Bureau of 
Water Carriers and Freight Forwarders, will, in addition to his duties 
as director, assist Mr. Joseph B. Eastman, Director of the O. D. T., as 
Assistant Director of its Division of Traffic Movement, in charge of the 
Export-Import Traffic Section. He will continue to participate in the 
more important work of the Bureau of Water Carriers and Freight 
Forwarders. 
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Mr. Malcolm B. Miller, attorney for the Bureau of Water Carriers 
and Freight Forwarders, has accepted a position with the O. P. A. to 
represent it before the I. C. C. and other commissions in rate matters. He 
will be succeeded by Mr. Otto Hanson, who was formerly an examiner 
in the Bureau of Formal Cases. 





Inland Waterway Steel Barge Program 


A fleet of 168 all-steel-petroleum tank barges, with a total carrying 
capacity of 1,600,000 barrels, will be constructed immediately for oper- 
ation on the Mississippi and Ohio Rivers, the ODT said in announcing 
major revisions in the Nation’s big barge construction and conversion 
program. The all-steel welded barges have replaced 195 wooden ones on 
the program authorized last December. It is expected that many of the 
steel boats will be ready for service by late October, when the 21 river 
towboats which will haul them are scheduled for delivery. 

Other changes in the program include abandonment of plans for a 
water-rail trans-shipment terminal at Olmsted, near Cairo, IIl., and 
reduction of the number of steel dry-cargo barges to be converted to 
petroleum carriers. 





Movement of Ore on the Great Lakes 


Director Eastman of the Office of Defense Transportation on May 14 
released General Order ODT 9A effective at 7:00 AM May 17, 1943 and 
cancelling at the same time General Order ODT 9 and General Order 
ODT 9-1. 

The effect of ODT 9A is to limit the areas into which coal may be 
carried by Great Lakes vessels and to limit the types of the vessels which 
may carry such coal under certain conditions. The object is to secure 
maximum utilization of available lake carriers for the movement of ore 
from the head of the lakes to the lower lake ports. 





Florida Barge Canal Appropriation Defeated 


Recommendation of a subcommittee that an appropriation of $28, 
000,000 be ineluded in H. R. 2346, the Civil Functions Appropriation 
Bill, so that the Florida Barge Canal can be built was rejected by ‘the 
Senate Appropriations Committee. The vote on the amendment was 
17 to 14. The vote in the subcommittee was 10 to 9 in favor of the 
provision. Supporters of the project sought to insert an appropriation 
of $44,000,000 for the construction of the canal when the Civil Functions 
Bill was being considered by the House Appropriations Committee. A 
subcommittee approved the appropriation but the House Committee 
rejected it. 
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Interchange of Freight at Boston Terminals 


At the request of the War Department, the United States Maritime 
Commission has issued an order extending until July 12, 1943, the time 
allowed for the establishment of a wharfage charge on railroad freight 
pursuant to the Commission’s decision of November 12, 1942, in Docket 
No. 617, Interchange of Freight at Boston Terminals. 





Export Freight 


Cars of export freight, other than grain or coal, unloaded at Atlantic, 
Gulf and Pacific ports in April this year totaled 99,240 cars compared 
with 74,061 in April, 1942. 

Cars of grain for export unloaded in April this year at these ports 
totaled 5,607 cars compared with 3.217 in the same month last year. 

The average daily unloadings of 3,510 cars of export and coastal 
freight at all United States ports in April 1943 was the heaviest on record. 
The nearest approach was March 1943 when the daily average was 3,386 
ears. 





1. C. C. DECISIONS 


Common Carrier Tower—Exempt Transportation Considered in 
Determining “Grandfather” Rights—Broad Territorial Rights 


Division 4 in No. W-412, Boston Tow Boat Company Contract 
Carrier Application, decided May 22, 1943, found that applicant was 
entitled under the ‘‘grandfather’’ clause to continue operation as a 
common carrier by towing vessels in the performance of general towage 
between ports and points along the Atlantic coast north of and including 
New York Harbor and contiguous harbors and tributary waters other 
than the Hudson River and the New York States Canal System. 

The Commission followed its decision in Cornell Steamboat Company 
Contract Carrier Application, 250 I. C. C. 301, in holding that applicant 
is a tower subject to regulations under part III, and held it to be a 
common carrier in view of its admitted performance of towage for anyone. 

In discussing the territorial limitations of the ‘‘grandfather’’ rights 
to be granted, the Commission pointed out that, while applicant’s prin- 
cipal operations have been to and from points along the Atlantic coast in 
Maine, Massachusetts, New Hampshire, and Rhode Island, it held itself 
out to serve all points as far south as New York Harbor and provided 
in its schedule of minimum charges for such service. After referring to 
several towage operations by applicant in 1933 and 1934, from and to 
points in New York Harbor and Long Island Sound, and service of 
Shady Side, New Jersey in 1936, and New Haven, Connecticut in 1937 
and 1941, the Commission said that these operations ‘‘together with 
applicant’s publication of charges for service in this area, indicate a 
continuing operation by applicant in accordance with its undertaking to 
serve points on the Atlantic coast north of and including New York 
Harbor.’’ New York Harbor was, therefore, included in the certificate. 
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Common Carrier, Contract Carrier, Status—No Rights to Applicant 
Through Use of Services of Other Carriers Separately Operating 
Own Equipment and Issuing Bills of Lading 


Division 4 in No. W-770, W. E. Hedger Transportation Corporation 
Common and Contract Carrier Application, decided May 17, 1943, found 
that applicant was not entitled to rights both as a common and a contract 
carrier and authorized operation only as a common carrier, pointing out 
that the ‘‘only reason submitted by applicant’’ in support.of its dual 
rights was that ‘‘it desires to remain competitive with other carriers who 
seek rights to operate as contract carriers.’’ The Commission found 
that applicant was entitled under the ‘‘grandfather’’ clause to con- 
tinue operation as a common carrier, by non-self-propelled vessels with 
the use of separate towing vessels, in the transportation of commodities 
generally, in interstate or foreign commerce, between points on the 
Niagara River, the Erie Canal and the Oswego Canal of the New York 
State Canal System, the Hudson River below its junction with the 
Erie Canal, New York Harbor as determined in Ex Parte No. 140, and 
points in New York and Connecticut on Long Island Sound. It, how- 
ever, denied rights to serve ports on Lake Erie and Lake Ontario, not 
having served such ports with its own equipment since 1938. In reach- 
ing this decision, the Commission said that, while applicant had no 
equipment on the Great Lakes after 1938, it— 


‘*has continued to accept shipments from and to ports on the Lakes. 
On such shipments it performs the transportation from or to Buf- 
falo, as the case may be, but contracts with the lake carriers to per- 
form the transportation over the lakes. Applicant arranges for 
the transfer of the cargo at Buffalo and the lake carriers issue 
separate bills of lading to it as a shipper. Inasmuch as applicant 
accepts full responsibility for the through shipments it claims 
‘grandfather’ rights as a carrier to and from the lake ports. The 
carriers used by applicant on the Great Lakes are carriers in their 
own right. The fact that they issue bills of lading to applicant as 
a shipper evidences the fact that there is no charter of the vessel 
to applicant in the sense that the operation of the lake carrier be- 
comes the operation of applicant. The mere fact that applicant 
utilizes the services of other carriers does not in and of itself make 
the operations of those carriers the operation of applicant. See 
McLain Marine Corporation Common Carrier Application, 250 I. 
C. C. 297. We conclude that applicant has not established any 
‘grandfather’ rights on the Great Lakes.’’ 


Commissioner Miller dissented from the granting of rights to 
operate on the Oswego Canal, because he said there was failure to prove 
bona fide operation thereover on and since ‘‘grandfather’’ date. 
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Common and Contract Carrier Status—Right to Handle Commodities 
Generally—Minimum Charges on Automobiles Upheld 


Division 4 in No. W-732, Nicholson Transit Company Contract 
Carrier Application, decided May 15, 1943, found the applicant to be 
a common earrier in view, among other things, of its holding out ‘‘to 
transport for any shipper that can meet its qualifications.’’ 

Citing United States v. Carolina Freight Carriers Corp., 313 U. S. 
475, the Commission found that the commodities transported were suf- 
ficiently representative to justify authorization of rights to handle 
“‘eommodities generally.’’ 

The Commission found that applicant was entitled under the 
‘“‘orandfather’’ clause to continue operation as a common carrier by 
self-propelled vessels, in interstate or foreign commerce, in the trans- 
portation of commodities generally between ports and points on Lake 
Superior, Lake Michigan, Lake Huron, Lake Erie, and inter-connect- 
ing waterways, not including the New York State Canal System. 

Acting on complaint of another carrier in docket No. 28678, con- 
solidated with No. W-732, the Commission found that applicant’s min- 
imum charge on automobiles, $18 on each unit up to 20 feet overall 
measurement, with certain additional charges for certain increases of 
the overall measurement, not to have been shown to be unreasonably 
low or otherwise unlawful. The Commission said that the mere fact 
that applicant’s charge is lower than that of its competitor’s does not 
establish that it is unlawful, quoting from Limerock from Sugar Factory, 
Utah to Idaho, 231 I. C. C. 278, as follows: 


‘‘Carriers have a right to initiate rates within the zone of reason- 
ableness that will enable them to obtain or retain desired traffic 
over their own lines, Tezas & P. Ry. Co. v. United States, 289 U. S. 
627, 636, subject, of course, to the condition that no other pro- 
vision of the law is violated.’’ 





Jurisdiction Over Contract Carrier Transporting Commodities Exclu- 
sively for the United States—Contract Carrier Permit to Handle 
Commodities Generally—Exemption of Transportation of 
Ammunition and Ammunition Components under 
Section 303 (e) 


In No. W-239, Universal Transportation Company—Exemption, 
and Contract Carrier Applications, decided May 21, 1943, Division 4 
found that applicant was entitled under the ‘‘grandfather’’ clause to 
continue operation as a contract carrier by self-propelled vessels and by 
non-self-propelled vessels with the use of separate towing vessels, in 
interstate or foreign commerce, in the transportation of commodities 
generally for the United States, between American ports on the At- 
lantie Ocean, the Gulf of Mexico, and inland waterways tributary 
thereto, including the Great Lakes. Applicant moved to dismiss the ap- 
plication on the ground that the fact that it carries exclusively for the 
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United States Government takes it out of the provisions of the act, and 
that, therefore, there is no necessity to apply for and obtain such a per- 
mit. In overruling this motion, the Commission said: 


‘Applicant asserts that there is nothing in part III of the act 
which expressly states that it applies to contract carriers by water 
engaged solely in the transportation of property for the govern. 
ment. The same might be said of the term ‘common carrier’ used 
in part I of the act, yet as early as 1916 in United States v. Ala. 
bama & V. Ry. Co., 40 I. C. C. 405, the Commission held that it 
had authority to prescribe reasonable maximum ratings for the 
(government) traffic in question, although, under section 22 of the 
act, the carrier and the government may agree upon some other 
rate. United States v. Baltimore & O. R. Co., 211 I. C. C. 208; 
Nashville Ry. v. Tennessee, 262 U. S. 318, 324. The motion to dis- 
miss is overruled.”’ 


In holding applicant to be a contract carrier, the Commission 
pointed out that it has not handled, and does not handle, traffic for 
the general public. The Commission authorized a permit to applicant as 
a contract carrier limited to transportation for the Government of the 
United States but authorizing the transportation of commodities gen- 
erally. 

In its discussion, the Commission pointed out that applicant ‘‘does 
not file tariffs with the Commission, division 2 having ruled informally 
that contract carriers by water which transport traffic only for the 
Government of the United States need not file schedules of rates.’’ 

On the facts presented, the Commission found that applicant was 
entitled to exemption under section 303(e) in respect to the transporta- 
tion of ammunition and components for the Government. 

Commissioner Miller dissented on the ground that the showing was 
too ‘‘meagre’’ to justify the ‘‘broad authority to transport commodities 
generally over a vast territory extending from Maine to Texas, inclus- 
ive, all inland waterways tributary thereto, and the Great Lakes.’’ 





Common and Contract Carrier Status—Single Common 
Carrier Transportation Service 


Division 4 in No. W-357, Nicholson Universal Steamship Company 
Applications, decided May 15, 1943, found that applicant and its hold- 
ing company, Overlakes Freight Corporation, were entitled under the 
‘‘orandfather’’ clause to continue operation jointly as a common car- 
rier by self-propelled vessels, in the transportation of commodities gen- 
erally, between ports and points on Lake Superior, Lake Michigan, Lake 
Huron, Lake Erie, and inter-connecting waterways, not including the 
New York State Canal System. Applicant contended that the trans- 
portation of commodities other than package freight and automobiles, 
comprised its contract carrier division and sold rights to perform such 
transportation to its holding company. The Commission, nevertheless, 
held that the transportation was a single transportation service by a 
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common carrier of commodities generally and, therefore, authorized 
operation jointly by the two companies. It cited United States v. Rosen- 
blum Truck Lanes, 315 U. 8S. 50. 





On Reconsideration Rights on Hudson River Above New York City 
Not Shown—Additional Right to Tow Granted 


Division 4 in No. W-16, 8. C. Loveland Company, Incorporated, 
Application, decided May 11, 1943, found upon reconsideration that 
the additional evidence introduced to show operation on the Hudson 
River above New York related to transportation during 1933 or before 
and was, therefore, too remote to establish ‘‘grandfather’’ rights. It 
also pointed out that no rates or charges were established for trans- 
portation to points on the Hudson River. 

In its original report (250 I. C. C. 571), the Commission author- 
ized applicant to transport by non-self-propelled vessels and separate 
towing vessels, and on reconsideration, following the Eastern Trans- 
portation Company case, which was decided upon reconsideration, March 
6, 1943, held that applicant was entitled also to rights to perform general 
towage. 

Commissioner Miller dissented from the territorial scope of the 
authorization granted on the ground that there was failure to show 
towing operations justifying the granting of the authorization. 





Freighting Service “Grandfather” Rights Not Established—Right 
Granted to Charter Scows Without Limitation as to 
Commodities But Restriction as to Routes 


In No. W-105, Jacob Rice & Sons Contract Carrier Application, 
decided May 10, 1943, Division 4 found that applicants were entitled 
under the ‘‘grandfather’’ clause to continue operation as a contract 
carrier in the furnishing of non-self-propelled deck scows under charter, 
lease, or other agreements to persons other than carriers subject to the 
Interstate Commerce Act, to be used by such persons in the transporta- 
tion of their own property, between ports and points along the Hudson 
River, those in New York, Connecticut, and New Jersey on Long Island 
Sound and its tributaries and within New York Harbor and contiguous 
harbors. Applicants were found to be a contract carrier within the defi- 
nition of that term in section 302(e), which provides that the furnish- 
ing of vessels to persons other than carriers subject to the act makes 
the one furnishing the vessel a contract carrier. The Commission found 
that the carrier’s business was not limited to the furnishing of vessels 
for the transportation of particular commodities, but was limited to 
the furnishing of a particular type of vessel, namely, non-self-propelled 
deck scows, and, therefore, limited its permit to the ‘‘furnishing of 
non-self-propelled deck scows for the transportation of any kind of 
property.’’ 

Commissioner Mahaffie, while concurring in the finding that the 
permit should be granted without limitation as to commodities, dissented 
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from the restriction limiting applicant to the chartering of ‘‘deck scows’’ 
only and to restriction of such scows to transportation in a limited ter. 
ritory. 





On Reconsideration Territorial Scope of Operating Rights 
Enlarged—Single Transportation Service, Not 
Two Separate Operations, Found 


On reconsideration, Division 4 modified its prior report (250 I. C. C. 
381) in Connors Marine Company, Inc., Contract Carrier Application, 
decided April 30, 1943, to include additional water routes. It had pre- 
viously authorized operation by the two applicant companies as common 
carriers by water in the transportation of commodities generally, be- 
tween New York Harbor and Buffalo, N. Y., and between New York 
Harbor and Oswego, N. Y. On reconsideration, the Commission extend- 
ed the territorial scope to include operation between points in New 
York and Connecticut on Long Island Sound and tributaries; points 
in New York Harbor and contiguous harbors; points on the Hudson 
River below its junction with the Erie Canal of the New York State 
Canal System; Erie Canal, Oswego Canal, and Cayuga and Seneca 
Canal of that system; and the Niagara River. 

After citing a number of cases, and taking into account common 
management, identity of service, and similarity of routes the Commis- 
sion concluded that applicant’s operations ‘‘are conducted as a single 
business and that applicants are entitled to only one certificate, jointly, 
to continue their operations.’’ 

In determining the territorial limits, the Commission held that, 
although some of the shipments relied upon to establish ‘‘grandfather”’ 
rights were in bulk and not subject to its jurisdiction, this ‘‘transpor- 
tation nevertheless must be given due consideration in determining 
a carrier’s ‘grandfather’ rights for it is an indication of ability and 
willingness to serve the points involved. Russell Bros. Towing Co., Inc., 
Common Carrier Application, 250 I. C. C. 429.’ 

Exempt towage operations on the Champlain Canal and Lake 
Champlain were held not to justify ‘‘grandfather’’ rights, no issue being 
involved as to towage operations but only as to freighting operations. 

Commissioner Miller dissented from the report insofar as it granted 
applicant’s rights to serve points on the Cayuga and Seneca Canal and 
on the Niagara River, because he said there was failure to prove bona 
fide operations. 





Nicholson Universal Steamship Co. Ownership 


The I. ©. C. in Docket No. 28162—Nicholson Universal Steamship 
Company Ownership, (Interest of the New York Central Railroad Com- 
pany in Nicholson Universal Steamship Company), in an Order dated 
May 10, 1943 has found that the New York Central Railroad Company 
does not now have control of, or interest in, the Nicholson Universal 
Steamship Company within the meaning of section 5 (14) and section 
1 (3) of the Interstate Commerce Act. 
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Bills and Resolutions Introduced in Congress 


By Aurrep P. THom, JR. 


The following legislative measures of possible interest, were intro- 
duced in the 78th Congress, lst Session, during the month of May, 1943: 


Bituminous Coal Act—Extension Effective Date 


H. J. Res. 120—Introduced by Mr. McGranery of Pennsylvania. 
on May 11, 1948, to extend for a period of ninety days the provisions 
of the Bituminous Coal Act of 1937 and the provisions of section 3527 
of the Internal Revenue Code. 

H. J. Res. 121—Introduced by Mr. Woodruff of Michigan, on May 
11, 1943, to extend the provisions of the Bituminous Coal Act of 1937 
for a period of ninety days. (H. J. Res. 122 identical) 


Civilian Supply Administration—Establishment of 


H. R. 2761—Introduced by Mr. Andersen of Minnesota, on May 21, 
1948, to establish a Civilian Supply Administration, and for other 
purposes. 


Condemnation—Land For War Purposes 


H. R. 2617—Introduced by Mr. Kefauver of Tennessee, on May 4, 
1943, to provide for speedy and summary notice in proceedings to con- 
demn property for war purposes, and to accelerate the distribution of 
deposits and awards to the persons entitled thereto in such cases. (Simi- 
lar to S. 975 in May, 1943 issue). 


Highways—Improvement of 


H. R. 2798—Introduced by Mr. Robinson of Utah, on May 25, 1943, 
to amend the Act entitled ‘‘An Act to provide that the United States 
shall aid the States in the construction of rural post roads, and for other 
purposes’’, approved July 11, 1916, as amended and supplemented, and 
for other purposes. 

H. R. 2799—Introduced by Mr. Snyder of Pennsylvania, on May 
25, 1943, to provide for the location, survey, and building of a system 
of superhighways, three east and west and six north and south high- 
ways. 


Labor—Right to Work 


H. R. 2681—Introduced by Mr. Hoffman of Michigan, on May 11, 
1943, to protect employees engaged in war production. 
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Motor Carrier Act—Amendment of 


S. 1148—Introduced by Senator Lodge of Massachusetts, on May 
28, 1943, to amend section 203 (b) (6) of part II of the Interstate Com- 
merce Act, as amended. 


Pipe Lines—Construction of 


H. R. 2686—Introduced by Mr. Holmes of Massachusetts, on May 
11, 1948, to provide fcr the immediate construction of a petroleum pipe 
line from Albany, New York, to Worcester, Massachusetts. 


Post-War Planning 


S. 1137—Introduced by Senator Thomas of Utah, on May 27, 1943, 
to provide for post-war planning, and for other purposes. 

H. R. 2783—Introduced by Mr. Lynch of New York, on May 24, 
1943, to provide for post-war planning, and for other purposes. 


Railroad Unemployment Insurance Act—Amendment of 


S. 1044—Introduced by Senator Chandler of Kentucky, on April 
29, 1943, to amend the Railroad Unemployment Insurance Act so as to 
place the various States on an equal basis with respect to contributions 
of employees, and for other purposes. (H. R. 2740 identical) 


Rates—Uniform Freight 


8. 1124—Introduced by Senator Hill of Alabama, on May 24, 1943, 
to amend the Interstate Commerce Act, to provide for the establishment 
of a uniform classification and uniform scale of class rates for railroad 
freight, and for other purposes. 

H. R. 2645—Introduced by Mr. Miller of Nebraska, on May 6, 1943, 
to amend the Interstate Commerce Act, to provide for the establishment 
of a uniform classification and a uniform scale of class rates for railroad 
freight, and for other purposes. 


Strikes—Legislation Relating To 


S. 1068—Introduced by Senator Eastland of Mississippi, on May 4 
(legislative day, May 3), 1943, to prohibit strikes among employees en- 
gaged in work necessary to the prosecution of the war, and for other 
purposes. 

S. 1069—Introduced by Senator Eastland of Mississippi, on May 4 
(legislative day, May 3), 1943, to permit employers engaged in produc- 
tion necessary to the war effort to discharge employees who participate 
- strikes or organized slow-downs among the employees of such em- 
ployer. 

S. 1070—Introduced by Senator Eastland of Mississippi, on May 4 
(legislative day, May 3), 19438, to amend the Selective Training and 
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Service Act of 1940, as amended, to provide that registrants who in- 
terfere with the war effort by participating in strikes in essential in- 
dustries shall be inducted into the Army of the United States, and may 
be assigned to work in such industries. 

H. R. 2595—Introduced by Mr. Luther A. Johnson of Texas, on 
May 3, 1943, prohibiting certain acts interfering with the national 
defense program or with normal Government activity, and for other 
purposes. 

H. R. 2642—Introduced by Mr. Gathings of Arkansas, on May 6, 
1943, to amend the Criminal Code to provide that certain strikes and 
other concerted refusals to work shall constitute insurrection against the 
United States and be punishable as such. 


Tariff Bureaus—Legality of 


H. R. 2720—Introduced by Mr. Bulwinkle of North Carolina, on 
May 17, 1943, to amend section 1 (4) of the Interstate Commerce Act, 
to permit joint action by common carriers subject to part I, II, IIT, or IV, 
respectively in connection with procedures related to the establishment 
of rates and the taking of other action. 


Taxation—Collection of Income Currently 


H. R. 2577—Introduced by Mr. Forand of Rhode Island, on May 
8, 1943, to provide for the current payment of the individual income tax, 
and for other purposes. 


Taxation—Exemption From, On Transportation of State Property 


H. R. 2797—Introduced by Mr. Robertson of Virginia, on May 25, 
1943, exempting from the tax on transportation of property amounts 
paid by States and political subdivisions. (Similar to H. R. 2167 in 
April, 1943 issue). 


Taxation—Repeal of Tax on Transportation of Property 


H. R. 2593—Introduced by Mr. Fulmer of South Carolina, on May 
3, 1948, to repeal the tax on amounts paid for the transportation of 
property. 


Tort Claims Against United States 


S. 1114—Introduced by Senator Van Nuys of Indiana, on May 17, 
1943, to provide for the adjustment of certain tort claims against the 
United States and to confer jurisdiction in respect thereto on the district 
courts of the United States, and for other purposes. (Similar to H. R. 
1356 in February, 1943 issue). 


Trucks—Shortage of 


H. Res. 232—Introduced by Mr. Calvin D. Johnson of Illinois, on 
May 10, 1943, authorizing the Committee on Agriculture to investigate 
truck shortage and fix responsibility therefor. 





Supreme Court of The United States 


REVIEW OF CASES 
By Aurrep P. THom, Jr. 


The Supreme Court of the United States, during the month of May, 
1943, issued the following orders of possible interest : 


CASES TO BE REVIEWED 


The Court noted probable jurisdiction in the following case, thereby 
indicating that it would be reviewed: 


(May 3, 1943) 


No. 926, Interstate Commerce Commission, et al. vs. Hoboken Manu- 
facturers Railroad Company. Probable jurisdiction noted. This is an 
appeal from a decision of a three-judge statutory court which had set 
aside an order of the Interstate Commerce Commission in which it had 
been held that the Hoboken Manufacturers Railroad Company’s division 
of joint class and commodity rates applicable on traffic interchanged by 
it with Seatrain Lines was just and equitable. 


In the following cases writs of certiorari were granted : 
(May 3, 1943) 


No. 830, Brady vs. Southern Railway Company. The Supreme 
Court rescinded its previous action denying a petition for a writ of 
certiorari and granted the petition. This is a personal injury case re- 
sulting from the death of a brakeman due to alleged failure to open a 


derailer or to see that it was open before signaling the engineer to back 
on to a siding. 


(May 10, 1943) 


No. 882, Northwest Air Lines, Inc., vs. State of Minnesota. This 
case involves the authority of the State of Minnesota to levy a personal 
property tax upon the entire fleet of airplanes owned by that company 
and operated by it in interstate transportation. Certiorari granted. 


(May 24, 1943) 


No. 913, Midstate Horticultural Company, Inc., vs. Pennsylvania 
Railroad. Petition for writ of certiorari granted. This is an appeal 
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from a lower court decision which held, among other things, that the 
railroad’s action to recover unpaid freight charges filed more than three 
years after cause of action accrued, is not barred by three year limitation 
period in Section 16 (3) (a) of the Interstate Commerce Act in view of 
agreement for waiver of statute of limitations by shipper in considera- 
tion of railroad’s forbearance to bring suit until definite refusal to pay 
daim and fact that right of action grows out of contract and is not 
granted by statute. 

No. 796, General Committee of Adjustment of Brotherhood of Loco- 
motive Engineers vs. Missouri.Kansas-Texas Railroad Co. Petition for 
writ of certiorari granted. This is an appeal from a lower court decision 
which held that agreement relating to rule for calling firemen to emerg- 
ency work as engineers, negotiated under auspices of National Mediation 
Board in which engineer brotherhood committee refused to participate, 
was not void but was incomplete as not binding engineer brotherhood 
in absence of its acquiescence therein and that railroad had authority 
to terminate agreement under Railway Labor Act in absence of ac- 
quiescence therein by engineer brotherhood. 

Nos. 845 and 918, General Committee of Adjustment of Brotherhood 
of Locomotive Engineers for Pacific Lines of Southern Pacific Co. vs. 
Southern Pacific Co.; General Grievance Committee of Brotherhood of 
Locomotive Firemen & Enginemen vs. General Committee of Adjustment 
of Brotherhood of Locomotive Engineers for Pacific Lines of Southern 
Pacific Co. Petition for writ of certiorari granted. This is an appeal 
from a lower court decision which held that under the provisions of 
contract between railroad and brotherhood of locomotive firemen and 
enginemen, brotherhood has right to represent its members and any other 
individual engineer in disputes arising from the individual’s contract of 
employment; that provisions of contract as to demotions and lost runs 
were solely conditions of engineers’ entry into employment as firemen, 
and do not cover engineer employment and that interpretative questions 
in schedule as to conditions under which firemen may be employed as 
engineer are valid insofar as they relate to rights of firemen as such, 
but are invalid insofar as they relate to entry of firemen into craft of 
engineers. 

No. 937, Switchmen’s Union of North America vs. National Media- 
tion Board. Petition for writ of certiorari granted. This is an appeal 
from a lower court decision which held among other things that evidence 
supports finding of National Mediation Board that railroad having 
various operating regions, which regions have no corporate existence, 
constitutes single carrier for representation purposes under National 
Railway Labor Act. 


REVIEWS DENIED 


The Supreme Court, by denying petitions for writ of certiorari, 
refused to review the following cases: 
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(May 3, 1943) 


No. 859, Sperry Products, Inc., vs. Association of American Rail. 
roads, et al., and No. 860, Association of American Ratlroads and Long 
Island Rail Road Company vs. Sperry Products, Inc. Petitions for writs 
of certiorari denied. This leaves undisturbed the decision of the Circuit 
Court of Appeals (132 F 2d 408). This case involves proceedings brought 
by Sperry Products, Inc., alleging infringement of the rail fissure 
detector car patent. The proceedings involved the question as to venue 
for patent infringement suit against unincorporated association of rail- 
roads, under Section 48 of Judicial Code, and the question whether an 
action was maintainable as a class suit brought against the association, 


a particular railroad and a railroad president and director of the Asso- 
ciation. 


REHEARINGS DENIED 
(May 17, 1943) 


Nos. 34-6, 37-8, 56-7, 62-4, 68-9, and 83-4, Chicago & North Western 
Railway Co. v. Mutual Savings Bank Group Committee; Susman v. 
Mutual Savings Bank Group Committee; City Bank Farmers Trust Co. 
v. Life Insurance Group Committee; Irving Trust Co. v. Mutual Savings 
Bank Group Committee; Protective Committee for Holders of Common 


Stock of Chicago & North Western Ry. Co. v. Mutual Savings Group 
Committee; and Protective Committee for Holders of Preferred Stock 
of Chicago & North Western Ry. Co. v. Mutual Savings Bank Group 
Committee. These are the Chicago and North Western reorganization 
cases in which the Supreme Court, on April 19, 1943, denied petitions 
for writs of certiorari. Rehearing denied. 


(May 24, 1943) 


Nos. 354, Akron, Canton & Youngstown vs. Hagenbuch and 355. 
Chamberlain vs. Hagenbuch. Petition for rehearing denied. The court 
denied a petition for a writ of certiorari in these cases on April 19, 1943. 
These cases relate to the reorganization proceedings of the Akron, Canton 
& Youngstown. 

No. 520, L. T. Barringer & Co., vs. United States, cotton loading 
charge case, affirmed on May 3. Petition for rehearing denied. 
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Recent Court Decisions 


By Warren H. WAGNER 


Elimination of loading charge on cotton, in carloads, destined to Gulf ports because 
of truck competition, without similar elimination on cotton destined to the 
Southeast to which truck competition is non-existent, is not violative of Sec- 
tions 2 or 3 (1) of the Act. 


Barringer & Co. v. United States (87 Law. ed. Adv. Ops. 892) 


In a 5-4 decision (Justices Douglas, Roberts, Black and Reed dis- 
senting) on May 3, 1943, the Supreme Court sustained the Commis- 
sion’s order in Loading Cotton, in Oklahoma, 248 I. C. C. 643. To meet 
truck competition to Gulf ports, the Santa Fe and certain other carriers 
proposed to cancel the loading charges when the cotton moved at carload 
rates. Barringer & Co., cotton dealers at Memphis, protested the pro- 
posed cancellation, on the ground that it would violate sections 2 and 
3(1), as the charge would remain in effect on carload shipments of 
cotton to Memphis and the Southeast. The Commission suspended, and 
after hearing, found the proposed cancellation not unlawful. This 
order was attacked by Barringer in the courts. The District Court (of 
three judges) sustained the order. On appeal, its decree was affirmed 
by the Supreme Court. 

Quoting from the opinion of the majority: 


‘* Appellant’s principal contention is that in considering the va- 
lidity of the proposed tariffs under § 2, the Commission could look 
only at the charge for the loading service and was not entitled to 
consider conditions relating to the through line-haul rates. Section 
2 of the Act declares it to be an ‘unjust’ and prohibited discrimi- 
nation for any carrier ‘directly or indirectly, by any special rate, 
rebate . . . drawback or other device’, to charge one person more or 
less than another for ‘a like and contemporaneous service in the 
transportation of a like kind of traffic under substantially similar 
circumstances and conditions.’ It is undoubted that the loading 
service here involved is a transportation service to which § 2 applies. 
§ 1(3)(a); Merchants Warehouse Co. v. United States, 283 U. 8. 
501, 511. 

Section 2 is aimed at the prevention of favoritism among ship- 
pers. See Sharfman, Interstate Commerce Commission, vol. III-B, 
pp. 360-61. Where the transportation services are rendered under 
substantially similar conditions the section has been thought to 
prohibit any differentiation between shippers on the basis of their 
identity, Interstate Commerce Commission v. Baltimore & Ohio 
R. R., 225 U. 8S. 326, 342; Interstate Commerce Commission v. 
Delaware L. & W. R. R., 220 U. S. 235, 252, or on the basis of 
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competitive conditions which may induce a carrier to offer a reduc- 
tion in rate to one shipper while denying it to another similarly 
situated, Wight v. United States, 167 U. 8. 512, 516-18; Interstate 
Commerce Commission v. Alabama Midland Ry., 168 U. 8. 144, 166. 
Compare Seaboard Air Line Ry. v. United States, 254 U. S. 57, 62. 
But differences in rates as between shippers are prohibited only 
where the ‘circumstances and conditions’ attending the trans- 
portation service are ‘substantially similar’. Whether those cir- 
cumstances and conditions are sufficiently dissimilar to justify a 
difference in rates, or whether, on the other hand, the difference 
in rates constitutes an unjust discrimination because based pri- 
marily on considerations relating to the identity or competitive 
position of the particular shipper rather than to circumstances 
attending the transportation service, is a question of fact for the 
Commission’s determination. Hence its conclusion that in view 
of all the, relevant facts and circumstances a rate or practice either 
is or is not unjustly discriminatory within the meaning of § 2 of 
the Act will not be disturbed here unless we can say that its find- 
ing is unsupported by evidence or without rational basis, or rests 
on an erroneous construction of the statute. Seaboard Air Line 
Ry. v. United States, supra, 62; Interstate Commerce Commission 
v. Delaware L. & W. R. R., supra, 251-2; Louisville & N. R. Co. v. 
United States, 282 U. S. 740, 758; Merchants Warehouse Co. v. 
United States, supra, 508; Baltimore & Ohio R. Co. v. United States, 
305 U. S. 507, 524. 

In considering the circumstances and conditions attending the 
transportation service the Commission was not required to ignore 
the fact that the loading charges, although separately stated in the 
tariffs, are in each case a component part of the total line-haul cost 
to the shipper and inseparable from it. All the carrier loading 
costs not compensated for by the loading charges, if any, to ship- 
pers, are necessarily absorbed by the carrier out of the line-haul 
charges which shippers pay. The loading charge is not paid until 
the line-haul is completed and the ultimate destination known, and 
then only by a reduction of the refund payable by the carrier on 
the transit settlement prescribed by the tariffs. And where cotton 
moves on less-than-carload rates the cost of loading is absorbed by 
the carrier, although the loading services performed by the carrier 
are the same. In these circumstances the net effect, on the shipper’s 
line-haul cost, of the remission by the tariff of any part of the 
loading charge is precisely the same as though the like reduction 
were made in the line-haul tariff. 

It has long been established by our decisions that differences in 
competitive conditions may justify a lower line-haul charge over 
one line than another, and that it is for the Commission, not the 
courts, to say whether those differences are sufficient to show that 
a difference in rates established to meet those conditions is not an 
unjust discrimination or otherwise unlawful. Tezas & Pacific 
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Ry. v. United States, 289 U. S. 627, 636-7, and cases cited; Manu- 
facturers Ry. Co. v. United States, 246 U. S. 457, 481; United States 
v. Chicago Heights Trucking Co., 310 U. 8. 344, 352-53; Board of 
Trade of Kamsas City v. United States, 314 U. S. 534, 546. It 
follows that competitive conditions which would justify and render 
non-discriminatory a reduction in the line-haul tariff on a par- 
ticular class of traffic, would likewise justify the reduction and 
render it non-discriminatory if made in the loading charge instead. 
Whether made in the one charge or the other, it enters into the 
total cost of the line-haul to the shipper, regardless of whether the 
loading charge be separately stated or included in the line-haul 
tariff. Since the only effect on the shipper is in the difference in 
the line-haul charge and he is harmed no more by one method of 
effecting that difference than the other, any conditions attending 
the line-haul which justify the one as non-discriminatory equally 
justify the other. 

This Court has held the Commission may consider the through 
line-haul rate in determining whether a related accessorial charge 
is just and reasonable under § 1(5)(a), Atchison, T. & 8S. F. Ry. 
v. United States, 232 U. S. 199, 219-220. We find nothing in § 2 
or in our decisions that precludes the Commission from similarly 
looking at the whole of the services rendered to different shippers 
to determine whether the conditions are such as to justify a differ- 
ence in charges made for one component part of that whole. Nor 
has the Commission found such a limitation in the statute. Archer- 
Daniels Midland Co. v. Alton R. Co., 246 I. C. C. 421, 428, 430; 
Minneapolis Traffic Ass’n v. Chicago & N. W. R. Co., 241 I. C. C. 
207, 220, 224; Railroad Comm. of Wisconsin v. Ann Arbor R. Co., 
177 I. C. C. 588, 592; State Docks Commission v. Louisville & N. R. 
Co., 167 I. C. C. 112, 115-116; Tide Water Ow Co. v. Director- 
General, 62 I. C. C. 226, 227; Richmond Chamber of Commerce v. 
Seaboard Air Line Ry., 44 I. C. C. 455, 466. 

Obviously there is nothing in this construction of § 2 which 
would preclude the Commission from setting aside a difference in a 
separately stated service charge which in fact operates to discrim- 
inate unjustly among shippers. We have repeatedly sustained a 
finding of the Commission that such a difference, based on a dif- 
ference in identity of shippers or the ownership of the goods 
shipped, or on other circumstances irrelevant to the carrier service 
rendered, is an unjust discrimination to shippers. Wight v. United 
States, supra; Interstate Commerce Commission v. Delaware, L. 
& W. R. R., supra; Interstate Commerce Commission v. Baltimore 
& Ohio R. R., supra; Seaboard Air Line Ry. Co. v. United States, 
supra; Louisville @ W. R. Co. v. United States, supra; Merchants 
Warehouse Co. v. United States, supra. The distinction between 
those cases and this is that here the difference in the service charge 
is made between through shippers over different routes, and is 
based on relevant differences in the ‘circumstances and condi- 
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tions’ of the total transportation services rendered by the carriers, 
It was within the competence of the Commission to find that this 
involved no unjust discrimination. 

This is not to say that in every case where the differences in 
total transportation services rendered are such as would justify a 
greater charge to one than to another shipper, the difference in 
charge can at the carrier’s option be made in the charge for an 
accessorial service such as the loading service here involved. But 
the decision whether the circumstances and conditions are such 
as to justify a difference in the accessorial charge, or rather to 
require that any adjustment be made in the line-haul charge, is 
one which the statute has left to the determination of the Com- 
mission, which Congress has entrusted with the power and duty 
of guarding against the prohibited favoritism. In the circum. 
stances of this case we cannot set aside, as lacking in rational basis, 
the Commission’s determination that the reduction in the line- 
haul cost to the shipper effected by remission of the loading charge 
did not result in an unjust discrimination. 

It is no answer to this determination of the Commission to say 
that the rates here approved as non-discriminatory may be open to 
attack in a proceeding under § 13(1) to adjust the line-haul rates 
in which all connecting carriers who participate in the tariff are 
required to be parties by Rule II(c) of the Commission’s 1936 
Rules of Practice, or in a proceeding under § 15(3) to establish 
divisions of the through rates among the connecting carriers, ‘a 
matter which in no way concerns the shipper’, Louisville, N. R. R. 
v. Sloss-Sheffield Co., 269 U. S. 217, 234. Here the difference in 
loading charge is assailed by a shipper only, and on the grounds 
that it is unjustly discriminatory or unduly preferential. The 
discrimination or preference, if any, is caused by the carriers 
who perform in part the line-haul transportation service. The 
Commission has not undertaken to pass upon the validity of the 
line-haul rates, and it does not appear that appellant has asked it 
to do so. It has passed only on the question of discrimination or 
preference resulting from the remission of the loading charge. 
In doing so it has, as § 2 contemplates, looked at all the relevant 
circumstances and conditions, including the respective line-haul 
conditions in order to ascertain whether the loading service and line 
hauls are made under substantially similar circumstances and condi- 
tions with respect to the particular discrimination charged. The 
Commission has found that they are not and that the difference in 
service charge is not unjustly discriminatory as to shippers. 

Section 2 gives us no mandate, and none is to be implied from 
the statutory scheme, to reverse that finding and to declare that 
the difference in service charge constitutes an unjust discrimina- 
tion merely because the total through cost, of which that charge 
is a component, may be open to attack in a proceeding bringing the 
through rate into question. See Manufacturers Ry. v. United 
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States, supra, 479, 481. But unless we are to say Khat § 2 precludes 
the Commission from considering facts which afe relevant to the 
issue of discrimination which it must decide, we perceive no other 
ground upon which their consideration can be deemed forbidden.* 
In the present proceeding the only question in issue is whether the 
proposed elimination of the loading charge is unjustly discrim- 
inatory or unduly prejudicial; nothing in the Commission’s order 
or its Rules of Procedure forecloses attack on the line-haul rates in 
an appropriate proceeding on any ground which the statute author- 
izes. 
Nor do we find anything in § 6(1) which precludes the Com- 
mission from looking to the entire through rate. That section 
merely requires carriers to file with the Commission all rates and 
charges established by them, and to ‘‘state separately all terminal 
charges, storage charges, icing charges and all other charges which 
the Commission may require, all privileges or facilities granted or 
allowed ...’. Appellees have complied with its requirement 
that the loading charge, and the exceptions to it created by the 
present tariffs, be separately posted. We have not construed § 6(1), 
which is designed to insure publicity of rates, Kansas City Southern 
Ry. Co. v. Albers, 223 U. S. 573, 596-7, as precluding a carrier from 
performing an accessorial service free of charge provided no viola- 
tion of any other section of the Act is shown. See Interstate Com- 
merce Comm. v. Stickney, 215 U. 8. 98, 105. Nor does it preclude 
the Commission from considering the validity of the imposition or 
elimination of such a separately-stated charge in the light of its 
relationship to the through rate. Compare Atchison, Topeka, & 
Santa Fe v. United States, supra. 

What we have said of § 2 suffices also to dispose of the objection 
based on § 3 (1). That section makes it unlawful to give an ‘undue 
or unreasonable preference or advantage’ to or impose an ‘undue 
or unreasonable prejudice or disadvantage’ on, any ‘person, com- 
pany, firm, corporation, association, locality, port, port district, 
gateway, transit point, region, district, territory or any particular 
description of traffic.’ It differs from § 2 in that it may be availed 
of not only by shippers but by any other person who has been or 
may be injured by an inequality of rates. 

But the facts which we hold sufficient to justify the Commis- 
sion’s finding that the elimination of the loading charge does not 
result in an unjust discrimination, are sufficient also to justify its 
finding that the elimination of that charge does not create an undue 
preference. Compare Clover Splint Coal Co. v. Louisville & N. 
R. Co., 197 I. C. C. 276, 277. We have frequently sustained the 
Commission’s determination, in cases arising under § 3, that dif- 
ferences in competitive conditions justify lower through rates over 
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one route than over another. Texas and Pacific Ry. v. United 
States, supra; Texas and Pacific Ry. Co. v. Interstate Commerce 
Commission, 162 U. S. 197, 205-217; Interstate Commerce Comm. 
v. Chicago G. W. Ry. Co., 209 U. 8. 108, 119, 121-2. 

We cannot say here, any more than under § 2, that the Commis. 
sion could not regard the truck competition to the Southwest, and 
the relative rate structures, disclosed in its report, as sufficient to 
warrant the difference in the cost of the through haul which results 
from the elimination of the loading charge by the present tariffs,” 


The dissent was based on the proposition that the dissimilarity of 
treatment under the circumstances, constituted a violation of section 2 
and that, under that section ‘competitive factors (such as those on 
which the Commission relied) are no justification for the discrimina- 
tion.’ 


Commission may limit scope of business of contract carrier—Keystone principle 
upheld. 


Noble v. United States (87 Law. ed. Adv. Ops. 890) 


On May 3, 1943, the Supreme Court of the United States sustained 
the Commission in the application of the so-called Keystone principle 
in the issuance of permits to contract carriers. In the Noble case the 
Commission granted authority to haul the commodities for which a per- 
mit was sought, but added the restriction that the service must be 
performed under contracts with persons who operate food canneries or 
meat packing houses. 

The Supreme Court stated that ‘‘an accurate description of the 
‘business’ of a particular contract carrier and the ‘scope’ of the enter- 
prise may require more than a statement of the territory served and 
the commodities hauled. An accurate definition frequently can be made 
only in terms of the type or class of shippers served. Unless the words 
of the act are given that interpretation, permits under the ‘grandfather’ 
clause may greatly distort the prior activities of the carriers.’’ 


Employees whose duties affect safety of operations of motor vehicles were not sub- 


ject to the Fair Labor Standards Act prior to action of Interstate Commerce 
Commission. 


Southland Gasoline Co. v. Bagley. (87 Law. ed. Adv. Ops. 903) 


On May 3, 1943 the Supreme Court of the United States held that 
employees of private carriers by motor vehicle whose duties affect the 
safety of operations are not entitled to overtime pay under the Fair 
Labor Standards Act during the period which intervened between 
passage of the Motor Carrier Act and the time when the Interstate 
Commerce Commission exercised its power to fix maximum hours. 
(Similar holding relative to employees of a common carrier by motor 
vehicle was made by the District Court for the District of Kentucky in 
Wolfe v. Union Transfer & Storage Co., 48 F. Supp. 855.) 
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Through motor carrier rate controls even though higher than combination of locals 
over route of movement. 


8. W. Shattuck Chemical Co. v. T. & M. Transportation Company, (184 
F. (2d) 394) 


The Circuit Court of Appeals for the Tenth Circuit has held that a 
through motor carrier rate is the legally applicable rate even though it 
is higher than a combination of locals over the route of movement. 
Quoting from the syllabus: 


‘“Where there is a thorough rate over a given route of an inter- 
state carrier by motor vehicle, such rate controls over a combination 
of local rates and is only lawful rate that may be charged. 

Interstate motor carrier which contracted to carry through 
shipments from Denver to New York at rate equal to combined local 
rates was under duty to ship via route, if available, where no 
through rate was established, or where through rate did not exceed 
combination of local rates rather than over route via Chicago on 
which established controlling through rate exceeded amount con- 
tracted for. 

In action by interstate motor carrier to recover under-charges 
of freight by reason of shipment over route from Denver to New 
York via Chicago over which through rate exceeded combination of 
local rates for which charge was made, striking of answer and cross 
petition alleging that there were other available routes over which 
rates did not exceed amount paid and one of such routes should 
have been used was error, since existence or non-existence of such 
routes and rates could not be established from pleadings.’’ 








List of New Members * 


Leo E. Anderson, (A) 615 Richfield 
Bldg., Los Angeles, Calif. 

Milton A. Bissell, (A) 432 Wellman 
Building, Jamestown, m.. ¥. 

Joseph J. Brannick, (B) A. T. M., The 
Linen Thread Co., Inc., 418 Grand St., 
Paterson, N. J. 

John A. Breunig, (B) Traffic Assistant, 
General Carloading Co. Inc., 38 Pearl 
Street, New York, N. Y. 

Maurice S. Bush, (A) 225 Rand Tower, 
Minneapolis, Minnesota. 

C. L. Butler, (B) Traffic Ass’t., Missouri 
Pacific Lines, 2108 Missouri Pacific 
Bldg., St. Louis, Missouri. 

Carl Clark, (B) 514 Press Building, 
Binghamton, 0, N. Y. 

Raymond C. Crowley, (B) Traffic Ass’t., 
W. T. Grant Co., 1441 Broadway, New 
York, N. Y. 

Roy C. ew oe (B) F. The 
CR . & P. Railway Zs MBI La 
Salle St Station, Chicago, lilinois. 

Robert M. Edgar, (B) Ass’t. to V. P.- 
Traffic, Boston & Maine Railroad, 150 
Causeway Street, Boston, Mass. 

Arthur R. Eldred, (B) Manager, Motor 
Carrier Committee, Trunk Line Asso- 
on. 143 Liberty Street, New York, 


~ Y. 

Clement P. Fairbanks, (B) T. M., Trus- 
con Steel Company, Albert Street, 
Youngstown, Ohio. 

Everett T. Gass, (B) Customer Service 
Mgr., The Personal Products Corpor- 
ation, Milltown, New York. 

Harold J. Gerrard, (B) Traffic Clerk, 
Whitehead Brothers Co., 537 West 
27th Street, New York, N. Y. 

Francis J. Gill, (B) T. M., Oxford Paper 
Company, 119 Exchange Street, Port- 
land, Maine. 

William F. Gleason, (B) G. T. M., Ben- 
dix Products Division, Bendix Aviation 
Corporation, 401 Bendix Drive, South 
Bend, Indiana. 

Joseph M. Glickstein, (A) 9 North 
Ocean Street, Jacksonville, Florida. 

Abner S. Glikbarg, (A) 155 Sansome 
Street, San Francisco, Calif. 

Joseph W. Green, (B) Ass’t. T. M., Alex- 
ander Smith & Sons Carpet Co., Saw- 
mill River Road, Yonkers, N. Y 

Hobart M. Griggs, (B) Senior Rate Ex- 
aminer, O.P.A. & O.D.T., 4310 I. C. C. 
Building, Washington, D. C. 

Gardner S. Hall, (A) Cooper, Hall & 


oh Realty Building, Rochester, 





John T. Henry, (B) T. M., Victoria Ele- 
vator 54 Chamber of Commerce, 
Minneapolis, Minn. 

Meyer Q. Kessel, (A) 1060 Broad Street, 
Newark, 

Willard M. Kroonemeyer, (B) Line Ma- 
terial Company, 800 North 8th Street, 
Milwaukee, Wisconsin. 

John E. Lamond, (B) T. M., American 
Red Cross Export Depot, 26 Ex- 
change Place, Jersey City, N. J. 

Ludwell A. Larzelere, Jr., (B) Ass’t. T. 
M., Luckenbach S. S. Co. Inc, 120 
Wall Street, New York, N. Y. 

Harry A. Lindmark, (B) A. F. T. M,, 
Boston & Maine Railroad, 150 Cause- 
way Street, Boston, Mass. 

Otto W. Lutz, (B) Supt. Materials, 
United States Rubber Co., 4650 North 
Port Washington Road, Milwaukee, 
Wisconsin. 

Thomas W. MacKenzie, (B) Harrison 
Motor te Central Ave. & Race 
St., Hillside, N 

Adam 7. Maywhaort, (B) Vice Pres't., 
The Commercial Traffic Company, 
= Huron-Ninth Building, Cleveland, 

io. 

Frederick N. Melius, th (A) 40 Rector 
Street, New York, N. Y. 

Charles J. Murphy, (A) Murphy, Toner 
& Kilgore, 407 Red River National 
Bank Bldg., Grand Forks, North Da- 
kota. 

Angelo C. aE y (A) 291 Broad- 
way, New York 

John J. Oberdorf, (B) A. T. M., Inter- 
national Forwardin Co., 44 Whitehall 
Street, a: York, . 2 

Wallace F O'Reilly, (B) T._M., Arm- 
strong Trucking Co., Inc., 139 Pavonia 
Avenue, Jersey City, N. J. 

John Joseph O’Hara, (B) Traffic An- 
alyst, N. Y., N. H. & H. Railroad, 

— 554 South Station, Boston, 
as 

John J. O'Shaughnessy, (A) 209 Petrol- 
eum Building, Wichita, Kansas. 

James W. Peeke, (B) A. T. M., North- 
rup King & Co., 1500 Jackson Street, 
Minneapolis, Minn. 


Diana Kearny Powell, (A) 1001—15th 
Street, N. W., Washington, D. C. 
Franklin H. Powers, (B) T. M., Sears 


Roebuck and Co., 2650 East Olympic 

Boulevard, Los Angeles, Calif. 
George W. Pryor, (A) Feldman, Kittelle, 

Campbell & Ewing, 1044 Shoreham 
Building, Washington, D. C 
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Fred I. Reed, (B), Traffic Supervision, 
A. Towle Company, 135 High Street, 
Boston, Mass. 


Nathan Schevitz, (A) 400 Law Exchange 
Bldg., Jacksonville, Florida. 


William F. Schimpf, Jr., (B) (Capt.) 
Ass’t. Transportation Officer, Phila- 
delphia 9. M. Depot, 2800 South 20th 
Street, P. iladelphia, Pa. 


Max Siskind, & 130 West 42nd Street, 
New York, N 


Emanuel M. itl (A) Office of City 
of Chicago Ass’t. Corporation Coun- 
sel, 160 North La Salle Street, Chicago, 
Illinois. 


Harry F. Springer, (B) Rate Expert, 
Luckenbach S. S. Co. Inc., 100. Bush 
Street, San Francisco, Calif. 


A. J. Stilling, (B) Ass’t. to G. F. T. 


Union Pacific R. R. Co., 1416 ae 
Street, Omaha, Nebraska. 





Frank L. Tourtellot, (B) G. T. M., Dr. 
P. Phillips Co., 70 West Robinson Ave. 
Orlando, Florida. (Now on leave to 
serve with the Armed Forces.) 

Edward Vanek, (B) Commercial Agent, 
StorDor Forwarding Co., 200 Third 
Street, Oakland, California. 

Clinton H. Vescelius, im & TT... 
Binney & Smith Co., 41 East 42nd St., 
New York, N. Y. 

Ellen A. Watterson, (B) A. T. M., Kop- 
pers Company—Seaboard Div., Kear- 
ny, N. J. 

L. C. Westbrook, (B) T. M., Gri 
Cooper & Com any. University & Fair- 
view Streets, Paul, Minn. 

Ronald S. Woodberry, (B) Treasurer, 
New England Motor Rate Bureau, 
Inc., Room 1307—37 Chauncy Street, 
Boston, Mass. 

Samuel W. Zerman, (A) 4100 Park Ave., 
Weehawken, N. 

Harry M. Zook, (B) T. M., E. & G. 
Brooke Iron Co., Birdsboro, Pa. 


* Elected to membership in May and June, 1943. 


Reinstated as Members 


Joseph M. Adelizzi, (B) Managing Di- 
rector, Highway Transport Associa- 
“~ 90 West Street, New York, 


5, - Anthoni, (B) T. M., Bradley Lum- 
ber Co. of Arkansas, Warren, Ar- 
kansas. 

C. G. Baker, (B) 1063—39th Street, Des 
Moines, lowa. 

Roy W. Bonde, (B) 711 Maple Street, 
Alexandria, Minn. 

William N. Chill, (B) Director of Pur- 
chases, Traffic and Priorities, Auto- 
matic Sprinkler Corporation of Amer- 
ica, Box 360, Youngstown, Ohio. 

A. R. FoWler, (B) Tariff Publishing 
Agent, Associated Motor Carriers 
Tariff Bureau, 2288 University Avenue, 
St. Paul, Minn. 

Richard H. Goebel, (B) Secretary, Rub- 
ber Manufacturers Association, 444 
Madison Avenue, New York, N. Y. 

Archie M. Howland, (B), T. M., Con- 
solidated Rendering Co., 178 Atlantic 
Ave., Boston, Mass. 

A. E. Hueneryager, (B) 2536 Sheridan 
Road, Zion, Illinois. 

T. Lamar Jackson, (A) Harrington, 

Huxley & Smith, Mahoning Bank 

Building, Youngstown, Ohio. 


Fred H. Kroeger, (B) Transportation 
Specialist, Associated Motor Carriers 
ariff Bureau, 2288 University Ave- 
nue, St. Paul, Minn. i 

Lexlie Lacroix, (B) Manager, Traffic 
Department, Evansville Chamber of 
Commerce, Evansville, Indiana. 

Francis H. Lynch, Jr., (A) 4120 San 
Jacinto Street, Dallas, Texas. 

Leonard F. Mongeon, (B) Manager, 
Traffic Bureau, National Retail Dry 
Goods a 101 West 3lst St., 
New York, 

E. C. Nicar, ‘B) 517 Fannin Building, 
Houston, Texas. 

Lawrence F. Nichols, (B) T. M., Royal 
Milling Company, Ford Bldg., Great 
Falls, Montana. 

Horace M. Prater, (B) Missouri Pacific 
Lines, 502 Union Station, Houston, 
Texas. 

James H. Ranney, (B) Transportation 
Mgr., Associated Industries of Mass- 
achusetts, 833 Park Square Building, 
Boston, Mass. 

C. A. Ross, (B) 1005 Terminal Building, 
Lincoln, Nebraska. 

Charles M. Smith, (B) T. M., H. L. 
Green a Inc., 902 Broadway, New 
York, _# 

Philemon = Steinel, (B) T. M., Charles 

E. Blaine and Son, 901 Title and Trust 

Building, Phoenix, Arizona. 









Meetings of Regional Chapters 


District No. 1 Chapter 


Bentley W. Warren, Chairman, 30 State Street, Boston, Mass, 
(Notice of the time and place of monthly meetings will appear later). 


Chicago Chapter 


P. F. Gault, Chairman, 400 West Madison St., Chicago, Illinois. 


Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House. Chicago. 


District of Columbia Chapter 


George H. Muckley, Chairman, Transportation Building, Washing- 
ton, D. C. 


Meets 12:30 P. M. Third Tuesday every second month, Hay-Adams 
House, Washington, D. C. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Metropolitan New York Chapter 


A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 
(Ninth District Chapter) 


W. W. Gibson, President, 1144 Baker Building, Minneapolis, 
Minnesota. 


Meets: 6:00 P. M. Second Tuesday of each month. Y. M. C. A., Min- 
neapolis. 


N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
— other district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense with the 
approval of the vice-president of the district, organize and maintain district and local 
chapters which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 Journat). 
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Pittsburgh Chapter 
John H. Wilharm, Chairman, G. T. M., Diamond Alkali Company, 
535 Smithfield Street, Pittsburgh, Pennsylvania. 


Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 
Seott Elder, Chairman, McCutchen, Olney, Mannon & Greene, Bal- 
four Building, San Francisco, California. 
Meets: Palace Hotel, San Francisco, California—quarterly. 


Southern California Chapter 


Roy S. Busby, Chairman, T. M., Southern California Division of 
General Motors Corporation, 2700 Tweedy Boulevard, South Gate, Cali- 
fornia. 





MR. CARSON L. TAYLOR ADDRESSES CHICAGO REGIONAL CHAPTER 
AT RECENT LUNCHEON MEETING 


The Chicago Regional Chapter at its monthly luncheon meeting 
on June 4th was addressed by Mr. Carson L. Taylor, General Attorney 
and Commerce Counsel of the Chicago, Milwaukee, St. Paul and Pacific 
Railroad, on the subject of ‘‘Procedure in Seeking Court Review of 


Orders of the Interstate Commerce Commission.’’ All those members 
who were present greatly enjoyed Mr. Taylor’s discussion. 





NINTH DISTRICT CHAPTER AT MINNEAPOLIS HOLDS MAY 
AND JUNE MEETINGS 


An unusually good attendance was present on May 11, 1943 at the 
monthly Regional Chapter Meeting at Minneapolis, which was first pre- 
ceded by a dinner at which attendance prizes were given. The first 
prize in War Savings Stamps in the amount of three dollars was won by 
Mr. Herman Mueller. The second prize in the amount of two dollars 
was won by Mr. H. A. Mintz. 

After the dinner the regular business session was held, Secretary’s 
and Treasurer’s reports read, guests introduced and new members’ ap- 
plications voted upon. After all business was attended to Mr. J. P. 
Plunkett, General Agent, Great Northern Railway Company spoke on 
the subject of ‘‘Conditions Under Which Railroads May Grant Free 
or Reduced Rates—Sec. 22, Interstate Commerce Act.”’ 


On Tuesday, June 8th, 1943 the last meeting for the season before 
adjourning for the summer was held at the Minneapolis Brewing Com- 
pany with nineteen members present, and after dinner the regular bus- 
iness session of the Chapter was called to order. 

Nine applications for new members were approved and unanimous- 
ly carried. 





I. C. C. PRACTITIONERS’ JOURNAL 





At the request of President Gibson members stood in silence for 
one minute in reverence to the memory of the late Arthur B. Ayers, 
Traffic Manager, The Cream of Wheat Corporation. 

A resolution was unanimously adopted, which was presented by Mr. 
H. A. Mintz, Chairman of the Educational Committee, that the Ninth 
District Chapter be revised so as to exclude from its district that portion 
of Wisconsin lying east of a straight line drawn from LaCrosse to Eau 
Claire thence the line of the Omaha Railway, extending from Eau Claire: 
to Ashland. 

The following were present as guests: Messrs. W. D. O’Brien, H. E. 
Hartman, Carl R. Gray, III, Ray Sederberg, Robert T. Lee and H. W. 
Williams. Dinner attendance prizes of $3.00 and $2.00 worth of War 
Stamps were won by Mr. Maurice 8. Bush and Mr. R. C. Volkert. 





PITTSBURGH REGION CHAPTER HOLDS A COMBINED APRIL AND MAY 
MEETING AND ELECTS NEW OFFICERS FOR COMING YEAR 


The Pittsburgh Region Chapter held a combined April and May 
meeting on May 24th, 1943 in the Traffic Club Rooms of the William 
Penn Hotel and in addition to a large attendance of members there were 
present as guests: Major Andrew H. Brown, Messrs. C. Payton Collins, 
J. F. Duesenberry, D. E. Morgan, Art Thielmann and William E. Won- 
ders. After the reading of the minutes of the March meeting and several 
communications, remarks were made by the Chairman, Mr. P. H. Yorke, 


giving a brief review of legislative bills pending before Congress of 
interest to I. C. C. Practitioners and upon motion seconded and carried 
these bills were to be noted in the Chapter’s minutes. 

Election of new officers then being in order, nominations were made 
and the following officers unanimously elected for the coming year: 


Mr. J. H. Wilharm 
Vice Chairman Mr. Roy 8S. Kern 
Secretary-Treasurer 
Executive Committee— 
Mr. J. C. Beck, Mr. A. A. Mattson, Mr. W. F. Schulten, 
Mr. P. H. Yorke. 


After all business was attended to the group was addressed by Mr. 
Paul W. Keely, District Manager, O. D. T., Division of Motor Trans- 
port on the subject ‘‘Motor Freight Transportation Now.’’ Mr. Keely 
went to the O. D. T. from his own trucking business. He was therefore 
able to give a most interesting and enlightening picture of the motor 
freight transportation situation, which is subject to rapid change due 
to wartime conditions and the need for cooperation of shippers and re- 
ceivers of freight to obtain maximum utilization of motor equipment. 
After Mr. Keely’s talk a general discussion took place of the problem 
and the ways and means of meeting it. A vote was then taken on the 
date of the next meeting, which will be the last Monday in September. 
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SOUTHERN CALIFORNIA CHAPTER HOLDS MEETING ON MAY 26, 1943 
TO DISCUSS CERTAIN LEGISLATIVE BILLS 


A meeting was called by Chairman R. 8. Busby of the Southern 
California Chapter on May 26th, 1943, in order to discuss certain bills 
now pending before Congress. Resolutions were made and carried that 
“No action be taken at this time’’ on H. R. 2720, S. J. R. 46, H. R. 2328, 
§, 931 and the 3% Tax Bill. S. 942 and Survey of Webb, et al. (S. 947, 
H. R. 2391, ete.) were disapproved. It was agreed that forwarder 
legislation should be discussed at a subsequent meeting and that future 
meetings were to be decided by the Chairman. 





